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CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

TUESDAY, FEBRUARY 20, 1962
U.S. SENATE,

SuscommriTTEE ON CONSTITUTIONAL RicHTS
or THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:20 a.m., in room
457, Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman
of the subcommittee) , presiding.

Present: Senators Ervin, Carroll, and Keating.

Also present: William A. Creech, chief counsel and staff director;
Robinson O. Everett, counsel; and Bernard Waters, of minority
counsel.

(Present at this point: Senators Ervin and Keating.)

Senator Ervin. The subcommittee will come to order.

I want to apologize to all present, but I stayed to see the takeoff.

Before proceeding with the hearings, I should like to express to
the Department of Defense and the representatives of the three serv-
ices the subcommittee’s appreciation for the cooperation which they
have given us in our preparation for these hearings.

Specifically, we are appreciative of the detailed information which
the services provided in response to a questionnaire which I sent to
the Department in December, and for the additional information
which they recently furnished the subcommittee in response to ques-
tions which I posed in an aide memoire.

It is my feeling that, by obtaining this information in advance, the
subcommaittee’s hearings will be more meaningful and that they can
proceed with dispatch.

Inasmuch as several of our witnesses have made reference to the
information which the Department has provided the subcommittee,
I shall have it inserted at the appropriate place in the record.

Beginning today the subcommittee will hold 5 days of hearings
on the constitutional rights of military personnel. This is a subject
with which the subcommittee has been concerned for several years.

The special problems of the rights of the several classes of persons
subject to military jurisdiction—servicemen, dependents, and civilian
employees—have been examined in the course of staff studies. In 1957,
for instance, the subcommittee investigated the extent to which Amer-
1cans abroad enjoy basic rights when they are accused of violating
Armed Forces regulations, or the criminal laws of this country or of
the country where they are stationed. In connection with that study,
a_subcommittes observer attended the Japanese criminal trial of a
United States soldier, William Girard. Cases similar to his in other
countries were carefully monitored to learn whether rights were denied

1



2 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

to U.S. personnel. Since that time, we have become increasingly
aware of a number of constitutional problems in the administration
of military justice.

I recall that when Blackstone wrote his famous commentaries, he
referred to soldiers as occupying a “state of servitude in the midst of
a nation of freemen,” and added that the soldier’s position was “the
only state of servitude” in England. However, a contemporary jurist,
Chief Judge Quinn of the Court of Military Appeals, has written in a
judicial opinion that:

Persons in the miltary service are neither puppets nor robots. They are not
subject to the willy-nilly push or pull of a capricious superior, at least as far as
trial and punishment by court-martial is concerned. In that area they are
human beings endowed with legal and personal rights which are not subject
to military order. (See U.S. v# Millebrandt, 8 U.S.C.M.A. 635; 25 C.M.R. 139

. (concurring opinion).)

In an earlier opinion, when dealing with a serviceman’s right of
privacy in his abode, Chief Judge Quinn commented :

No reason in law, logic, or military necessity, justifies depriving the men and
women in the Armed Forces of a fundamental right to which they would be
entitled as civilians (U.S. v. Adams, 5 U.S.C.M.A. 563; 18 C.M.R. 187).

Obviously, there has been a change over the years in the prevailing
attitude toward the rights of the serviceman, but how far has this
change gone? What are the constitutional rights of a serviceman
and how are they being preserved in the issuance of discharges from
the Armed Forces and in the administration of military justice?
These are the matters with which this subcommittee is presently
concerned. _

The impetus for the present hearings was provided chiefly by com-
plaints concerning military discharges. The subcommittee was espe-
cially mindful of the statement in the Annual Report of the Court
of Military Appeals for 1960 that :

The unusual increase in the use of the administrative discharge since the code
became a fixture has led to the suspicion that the services were resorting to that
means of circumventing the requirements of the code. The validity of that sus-
picion was confirmed by Maj. Gen. Reginald C. Harmon, then Judge Advocate
General of the Air Force, at the annual meeting of the Judge Advocates Asso-
ciation held at Los Angeles, Calif., August 26, 1958. He there declared that
the tremendous increase in undesirable discharges by administrative proceedings
was the result of efforts of military commanders to avoid the requirements of
the Uniform Code. Although he acknowledged that men thereby affected were
deprived of the protections afforded by the code, no action to curtail the prac-
tice was initiated.

On the basis of its studies, the subcommittee is aware that an unde-
sirable discharge, in addition to its effect on veterans’ benefits, creates
a stigma which often blocks employment and might have consequences
far worse than those of confinement in a guardhouse or prison. Thus,
it seems important to determine under what circumstances these dis-
charges are being issued and whether safeguards afforded by courts-
martial might be bypassed through the use of ‘the administrative
discharge. At the same time, the subcommittee feels it well to deter-
mine whether other means are being employed to circumvent the safe-
guards and rights provided in the Uniform Code. Furthermore, other
information has come to our attention which makes it clear that a broad
and thorough examination of the constitutional rights of military
personnel in the administration of military justice is in order.
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In this examination let us look first at some pages of history—
perhaps worth volumes of logic. In the first years of our Republic,
the Army consisted of a small band of volunteers. These soldiers did
not enjoy the highest regard of many of their fellow citizens; and
military pay at the time, even when due allowance is made for the
much lower price scale in those days, did not attract the outstanding
young men into the Army. For instance, in 1785 an Army private
received only $4 a month in pay; in 1790, it was only $3 a month; by
1795, the pay was up to $7; but by 1802, it was back to $5. A sailor
seems to have done only a little better. Fnlistments were not en-
couraged by the severe, and occasionally brutal, punishments meted
out to military offenders: such as flogging, shaving of hair and eye-
brows, and branding. However, since the soldier had enlisted of his
own free will, had voluntarily indentured himself into his “servitude,”
there was little worry by others about any loss of rights on his part.
Strict discipline was part of the tradition of professional armies at
that time, and was considered to be necessary for military success.

In the present century there were sown the seeds of a change in view.
Certain incidents connected with the administration of military jus-
tice led to demands for reform. For instance, a few years before
World War I the trial of several soldiers by a court-martial at Browns-
ville and their almost immediate execution led to severe criticism of
the administration of military justice. Criticism also was directed
against the revision procedures used during World War I whereby
acquittals by a court-martial could be set aside and light sentences
could be revised upwards. Most important, during both World War I
and World War II large armies were mobilized from the regular
civilian population; the citizen-soldier, rather than the professional
soldier, became a mainstay of the Armed Forces. These men had not
bargained away their constitutional rights for the privilege of military
service; they were simply performing one of the obligations of citizen-
ship. Not surprisingly, these citizen-soldiers did not feel that their
military service should relegate them to second-class constitutional
status. And while they realized that discipline was essential to mili-
tary efficiency, they did not concede that justice and discipline were
incompatible.

Certain other factors have probably had an impact on present-day
attitudes toward constitutional limitations on the administration of
military justice. In the first place, the expanding scope granted in the
civilian courts to certain constitutional rights, like the right to “due
process of law,” has undoubtedly had an impact on military justice.
Interestingly, only in recent years has there been recognition that
courts-martial are subject to requirements of “due process;” and, in
light of the Supreme Court’s decision in Burns v. Wilson, (346 U.S.
137), it appears that court-martial convictions are even today more in-
sulated from attack on “due process” grounds than are State court
convictions.

Secondly, as several scholars have recently pointed out, trial by
court-martial is now used in cases that a century ago would only have
been tried in a State or Federal civil court. Thus, the rights available
to a serviceman today will sometimes depend on whether civil authori-
ties prosecute him, or whether he is tried by court-martial, where, as is
often the case, concurrent jurisdiction exists. Accordingly, there has
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been considerable interest in assuring that the serviceman’s constitu-
tional rights will not be lost because of a decision to try him by court-
martial instead of in a civilian court. Often, however, he may be sub-
ject to trial in both a court-martial and a State court, but generally only
one trial occurs.

The hearings that preceded enactment of the Uniform Code of
Military Justice indicate that Congress had in mind a number of
fundamental rights which it wished to protect for the serviceman.
Federal civil courts are subject to the sixth amendment requirement
that the accused shall be tried “by an impartial jury” and State courts
are subject to a similar requirement under the “due process” require-
ment of the 14th amendment. In an effort to assure the impartiality of
the members of a court-martial, Congress prohibited the exercise of
command control by a commanding officer and prohibited the appoint-
ment of a special or general court-martial by a commander who had a
“personal interest” in a case.

The sixth amendment grants an accused in criminal cases the right to
the assistance of counsel. This subcommittee already has studied
in detail the implementation of this constitutional right in civilian
courts, and now we shall review the requirement in the Uniform Code
of Military Justice that a serviceman also be provided competent coun-
sel to defend him in serious cases.

In an effort to provide for minimal standards .of “due process” in
major cases, Congress created the post of the law officer, a well-qualified
lawyer and officer who serves as a “judge” for general courts-martial.
While the Army and the Air Force had Jaw members of general courts-
martial before the enactment of the Code, these law members often
were not in as favorable a position to protect the rights of the service-
man as the law officer would be.

Of special importance was the creation in 1951 of the Court of Mili-
tary Appeals. This tribunal, composed of three eminent and well-
qualified civilian judges, is empowered to reverse convictions in cases
where a serviceman has been deprived of his rights. A right without
a remedy is often meaningless. The establishment of direct civilian re-
view of court-martial convictions, an innovation in American military
justice, furnished the serviceman a remedy for invasions of many im-
portant constitutional rights.

Although under the 14th amendment “equal protection of the laws”
1s specifically made binding only on the States, the courts have in-
terpreted “due process” under the fifth amendment as prohibiting
unreasonable legislative or administrative classifications. Thus, there
seems to be some constitutional basis for requiring that a serviceman
enjoy the same minimum standards of military justice whether he
be in the Army, Navy, or Air Force. This was one of the considerations
which prompted Congress to enact the Uniform Code of Military
Justice.

The present hearings will review the rights which Congress had in
mind when the Uniform Code was enacted. For example, there still
are complaints of command control, including allegations that in some
form it has even been exerted upon defense counsel. A serviceman still
may be subjected to rather dire consequences without the aid of legally
trained counsel. Some indications are found that a soldier receives one
brand of justice; a sailor, another; and an airman, a third. And there
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have been instances where the safeguards of “due process” which Con-
géess provided in the Uniform Code of Military Justice have not been
effective.

The public has a right to expect effective performance by the Armed
Forces whose primary mission is to defend this country against ag-
gressors. Nothing can be allowed to impede performance of that
primary mission. It is my conviction that by assuring our servicemen
the highest standards of military justice, Congress will only improve,
not impair, military discipline, morale and efficiency.

Senator Keating, I would like to give you a chance at this time to
make any statements you may wish to make prior to the beginning of
our investigation,

Senator Kratine. Thank you very much, Mr. Chairman, and I
appreciate the opportunity to say a few words on a question that is of
considerable importance.

The present critical international situation and the call-up of 120,000
men last October to strengthen our armed services certainly warrants
a study of the constitutional rights of American servicemen which very
properly comes under the jurisdiction of this subcommittee.

The subcommittee has done a great deal of research and is in the
process of compiling much valuable information dealing particularly
with the problem of discharges from the service. This is a very real
problem, for undeniably present-day personnel practices make it
extremely difficult, if not impossible, for a serviceman to find suitable
work if he has received anything other than an honorable discharge.
Although the armed services must certainly, for disciplinary and other
reasons, make use of administrative discharges, it is of paramount im-
portance that uniform standards be established and maintained by all
the services.

It is a source of considerable satisfaction, I know, that the per-
centage of discharges which are other than honorable has been steadily
reduced. Yet, at the same time, this very fact puts a greater burden
upon the services to insure that each and every case in which a less
than honorable discharge is granted receives the most careful attention
and consideration to insure that all legal rights under the Constitution
and the Uniform Code of Military Justice are fully respected.

The Special Committee on Military Justice of the Association of the
Bar of the City of New York will, I understand, be bringing other
problems to the attention of the subcommittee. I am referring par-
ticularly to an omnibus bill worked out by the New York Bar Associa-
tion. This bill deals with a number of procedures occurring in the
course of general courts-martial or special courts-martial and the
boards of review, as well as administrative discharges.

Very properly, the bar association is concerned to protect the rights
of the individual and to insure that he has competent counsel, and im-
partial judgment on any legal charges raised. No issues raise more
clearly than these the intrinsic problem of protecting the rights of the
individual without impairing the state of preparedness and military
discipline necessary for effective national defense. The Committee
on Military Justice of the Association of the Bar of the City of New
York deserves great credit for its work in analyzing the problems and
preparing this legislation. I am sure that the testimony which will



6 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

be submitted later for the record will be thoughtful and enlightening
and I commend it to the attention of my colleagues. \

Now, Mr. Chairman, I should like to raise another issue before this
subcommittee, an issue which has not yet been raised in this study,
yet, nevertheless, an issue which I believe has a very important bear-
ing on the subject matter of this investigation : namely, the constitu-
tional rights of servicemen.

Under Executive Order 9981, President Truman declared it—
to be the policy of the President that there shall be equality of treatment and
opportunity for all persons in the armed services without regard to race, color,
religion, or national origin.

This order was issued in the summer of 1948 and on the whole the
Army, Navy, and Air Force have complied with it admirably. .

Yet, despite the fact that the armed services have made a particular
effort to live up to the letter and spirit of this Executive order, the fact
remains that at a number of installations in some of the Southern
States, Negro servicemen are, in fact, required to use segregated facil-
ities. If there is not room for them to live on the base, they must find
segregated housing facilities in the local communities. If they wish
to travel anywhere in the area, they must use segregated transporta-
tion facilities. If there is not a federally operated school on the base,
they must send their children to segregated schools in the
neighborhood.

In the field of education, this segregation is all the more objection-
able and reprehensible because the schools which take children from
military bases are to a large extent subsidized by the Federal Gov-
ernment under the terms of Public Laws 815 and 874. It is shocking
that under these laws Federal funds are often the mainstay and sup-
port of schools which operate in defiance of Federal court orders.
This is an area, of course, in which the Defense Department and the
Military services are not to blame. It is nevertheless a national re-
sponsibility to insure that Negro draftees and Negro reservists who
are called mto uniform to serve their country in its time of need are
not denied their constitutional rights to equality of opportunity and
treatment and are not subject to segregation and harassment while
éhey are wearing the uniform of the armed services of the United

tates.

Coming even more directly under the subject and jurisdiction of
this hearing, Mr. Chairman, 1s the issue of the civil rights of members
of the National Guard. This is no less a constitutional problem than
procedures for courts-martial or military discharges and I would
venture to state that it directly concerns a far larger number of
American servicemen. Specifically, I am particularly concerned about
the present policies of the National Guard in certain States with
regard to the maintenance of separate and segregated units for Negro
and white servicemen. Here the Department of Defense and Federal
Government are directly involved.

The United States Code (32 UCS 104(b)) provides that—
except as otherwise specifically provided in this title, the organization of the
Army National Guard and the composition of its units shall be the same as those
prescribed for the Army, subject, in time of peace, to such general exceptions as
the Secretary of the Army may authorize; and the Air National Guard and the
composition of its units shall be the same as those prescribed for the Air Force,

subject, in time of peace, to such general exceptions as the Secretary of the
Air Force may authorize.
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The National Guard, however, has a unique status as an agency of
the States. Yet, it is at the same time subject to regulations and
orders issued by the President. Mr. Chairman, it was not the intent
of Congress or of the President, I am sure, specifically to exempt the
National Guard from the Executive order requiring equality of treat-
ment and opportunity for all persons in the armed services.

There are National Guard units in each of the 50 States and also in
Puerto Rico and in the District of Columbia. In the Army National
Guard, and Air National Guard, combined, there are nearly half a
million men. Virtually all of the financial support for these forces
is appropriated by the Congress of the United States. Barely 5 per-
cent comes from the local or State governments. Many, in fact, I
would say, most of these National Guard units provide equal treatment
and opportunity for all men without regard to race, color, religion,
or national origin. Yet, there are some States in which unfortunately
this is not true.

For instance, I am informed that the statute of one State relating to
National Guard units reads:

The white and colored militia shall be separately enrolled, and shall never
be compelled to serve in the same organization. No organization of colored
troops shall be permitted where white troops are available, and while permitted
to be organized, colored troops shall be under the command of white officers.

Another State specifically directs the organization of separate Negro
units. A number of other States have statutes which are highly
permissive and allow the State executive to organize or reorganize
the units virtually at will. There are an even larger number of States
in which by custom and habit National Guard units are segregated,
and as a result equal opportunity and equal access to military facilities
is denied the National Guard members.

“Mr. Chairman, in this era of crisis, when the men of America are
called upon through the armed services or when they volunteer through
their local National Guard offices to serve their country, and to fight
for the idea of “equal justice under the law,” it is their constitutional
right to enjoy equal justice under law and equal treatment and oppor-
tunity throughout all branches of the armed services. I should, there-
fore, like to suggest, Mr. Chairman, that this matter be brought to
the attention of the National Guard Bureau, and that a full report
be made upon the procedures to be followed to bring an end to this
inequality in the National Guard and to establish the National Guard
with the other branches of our armed services upon the basis of equality
and at equal constitutional rights for all. I can think of no line of
Inquiry in our consideration of the constitutional rights of servicemen
which is more important than this National Guard problem.

I thank you, Mr. Chairman, for the opportunity to express these
views.

Senator Ervin. Counsel, are you ready to proceed ?

Mr. Creecu. Thank you, Mr. Chairman.

The first witness this morning is Hon. Carlisle P. Runge, Assistant
Secretary of Defense for Manpower. :

Mr. Runge will be accompanied by Mr. Frank Bartimo, Assistant
General Counsel of the Department of Defense for Manpower.

Will you please identify anyone else accompanying you, Mr.
Runge?
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STATEMENT OF CARLISLE P. RUNGE, ASSISTANT SECRETARY OF
DEFENSE FOR MANPOWER; ACCOMPANIED BY REAR ADM.
BERNARD A. CLAREY, U.S. NAVY, DIRECTOR FOR MILITARY
PERSONNEL, OFFICE OF THE SECRETARY OF DEFENSE; AND
FRANK A, BARTIMO, ASSISTANT GENERAL COUNSEL (IMAN-
POWER), OFFICE OF THE SECRETARY OF DEFENSE

Mr. Runee, Mr. Chairman, accompanying me are Frank A. Bar-
timo, the Assistant General Counsel for Manpower in the Office of the
Secretary of Defense and the Director of Military Personnel Policy;
and Rear Adm. Bernard A. Clarey of the Office of the Secretary of
Defense,

Mzr. Chairman and members of the committee; my name is Carlisle
P. Runge. T am Assistant Secretary of Defense for Manpower. I
am here at the kind invitation of this committee to present Department
of Defense views on matters pertaining to the constitutional rights of
members of the Armed Forces. Accompanying me is Mr. Frank A.
Bartimo, the Assistant General Counsel for Manpower, and Rear
Admiral Clarey. Representatives of the military departments will
appear before you at your convenience to present information with
respect to their specific services. '

The Chairman has provided you with Department of Defense re-
sponse to a series of 36 questions posed by the committee. Although
not proposing to review each question and answer with you, I shall
touch upon several in the course of this statement.

HISTORY OF ADMINISTRATIVE DISCHARGES

By way of historical background, the original authority to discharge
enlisted members of the Army was enacted as article 2, section II1,
of the Articles of War of 1776. This provided merely that a discharge,
prepared in writing and signed by a field officer, would be given to
each enlisted man upon separation. Such discharges signified honor-
able and faithful service.

Beginning in 1821, the standard discharge form contained a space
to show the reason for discharge and the word “honorably” was
marked by an asterisk which referred to a comment specifying that
the word should be stricken “when the officer commanding the com-
pany has not certified that the soldier served honestly and faithfully.”

In 1893 a “discharge without honor” was introduced for use in cases
of fraudulent enlistment, imprisonment as a result of sentence by a
civil court, and misconduct in the military service.

Two types of administrative discharges were recognized formally
in 1916. One was characterized as honorable and the other was with-
out specification as to character of service. This latter type was known
commonly as the “blue discharge” because of the color of paper upon
which it was printed. The discharge without specification as to
character of service was issued for misconduct such as fraudulent
enlistment, desertion or protracted absence without leave, conviction
by civil courts; for the convenience of the Government because of
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alienage, undesirable traits of character; and for poor performance
of duty. As administered, the blue discharge represented the inten-
tion to distinguish and preserve the high degree of merit represented
by the honorable discharge and yet not stigmatize the recipient’s
gervice as dishonorable.

Meanwhile, the Navy and Marine Corps were issuing honorable
discharges, a discharge under honorable conditions and an undesir-
able discharge.

After the Second World War there was mounting criticism of the
Army’s blue discharge from the Congress and from the general
public. On 30 January 1946, a report was submitted to the House
Committee on Military Affairs, pursuant to House Resolution 20 which
had authorized the committee to make certain investigations of the
war effort. The committee reported:

* * * g discharge which is stated to be neither honorable nor dishonor-
able * * * gives the impression that there is something radically wrong with
the man in question * * * (and) the VA must seek to resolve the question the
Army has evaded. :

The report concluded with the recommendation that four classes of
discharge be considered for adoption:

(1) Honorable discharge: Substantially without change from the
form in use, but somewhat more restricted to make it more meaningful.

(2) Discharge under honorable conditions : Minority, writ of habeas
corpus, inadaptability, enuresis, physical disability resulting from
misconduct, and parallel situations.

(8) General discharge: Special court-martial or a board of offi-
cers—continuous misconduct, aggravated absence without leave, fraud-
ulent enlistment, and convictions by civil courts for serious offenses.

(4) Dishonorable discharges: General court-martial or a military
commission.

To study the discharge situation, a Joint Armed Services Commit-
tee, comprised of representatives from each of the services, was formed.
From the collective experience of each of the services, the ground-
work was laid for a uniform discharge system that would best meet
the needs of the separate services and the members thereof. The rec-
ommendations made by the committee culminated in the present types
of administrative discharges; i.e., honorable, general, and undesirable.

Within the Army and then the Army Air Corps, the blue discharge
“;fd? (ialiminated and the general and undesirable discharges were
added. ’

Within the Navy and Marine Corps, the “under honorable condi-
tions” discharge was changed to “general discharge.”

Although the changes in characterization resulted in uniformity
of types of discharge issued by the several services, there remained
an appreciable variation in the circumstances under which specific
types of discharges were issued. '

The whole subject of administrative discharges became a matter
of intense study within the Department of Defense in the late 1950’s.
This study eventually resulted in publication of Department of De-
fense Directive 1332.14, Administrative Discharges.
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NEED FOR ADMINISTRATIVE DISCHARGES

In addition to being the means whereby members of the Armed
Forces are separated upon completion of enlistment or period of
obligated service, the administrative discharge provides a procedure
for the separation of individuals prior to completion of contract.
Among the common and undisputed reasons for early termination of
enlistment or obligated service are convenience of the (Government,
usually incidental to a reduction of forces, disability, minority, hard-
ship or dependency, unsuitability, and, under certain circumstances,
the convenience of the individual. The overwhelming majority of
discharges awarded under these conditions are “honorable,” and the
remainder are “under honorable conditions.”

The administrative discharge also contributes to maintenance of a
high degree of combat capability and overall force effectiveness
through prompt elimination of a very small percentage of persons who
demonstrate clearly by conduct or performance of duty that they are
unfit for military service. Individuals in this category may receive
an undesirable discharge, depending on the particular circumstances
in specific cases, or may receive a general or even an honorable
discharge.

An undesirable discharge awarded administratively is appropriate
when a member of the Military Establishment has been convicted by
a, civil court for a serious offense. In some instances, trial by court-
martial is precluded by law. In other situations, it would serve no
useful purpose to try the individual by courts-martial. Surely there
can be no great disagreement with the administrative separation under
other than honorable conditions of the homosexual in specific cases.
The court-martial of a homosexual is difficult in that speedy trial
and conviction often are impossible. Meanwhile, the individual
threatens the welfare of other service personnel and constitutes a
security risk. Prompt elimination of the homosexual is mandatory
in the interests of the military services. .

Issuance of an undesirable discharge to chronic military offenders
may be somewhat less clear cut than the foregoing cases. The chronic
offender frequently commits a series of offenses prejudicial to good
order and discipline, yet no single offense may be subject to court-
martial. The field commander needs to be able to initiate board action
against chronic offenders in order to maintain the discipline and
esprit de corps essential to unit success. Over 97 percent of the mem-
bers of the Armed Forces who were separated during fiscal year 1961
earned honorable discharges or discharges under honorable condi-
tions. It would be manifestly unfair to the vast majority to hand
out the same character of discharge certificates to the habitual shirker
or the individual whose conduct is deliberately not in keeping with
the standards expected of a military man.

THE DIRECTIVH

Earlier I mentioned the 1959 Department of Defense directive which
prescribes standards and procedures for administrative discharges.
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Since you have been furnished copies of the directive, I shall not read
its contents. Nevertheless, I should like to note certain significant
points therein.

The types of administrative discharges issued to members of the
Armed Forces are predicated on the military record. This is the in-
dividual’s military behavior and performance of duty which reflect
the character of service he performed while a member of an armed
service. Military behavior 1s the conduct of the individual during
his term of service.

As mentioned previously, there are three types of administrative
discharge. Oldest in point of continuous usage, most meaningful
and, I submit, treasured by its millions of recipients and their de-
scendants, is the honorable discharge. The standards for issuance of
the honorable discharge are proper military behavior and proficient
and industrious performance of duty. In order to protect the prestige
and high standing long associated with this discharge, the directive
prescribes that it ordinarily will not be issued to an individual who
has been convicted of an offense by a general court-martial or has been
convicted by more than one special court-martial during his current
enlistment or period of obligated service, or extension thereof. How-
ever, under appropriate circumstances, even after conviction by a
court-martial, an individual is given an opportunity to rehabilitate
himself and also to earn an honorable discharge.

With respect to proficient and industrious performance of duty,
the directive specifies that due regard will be given to the individual’s
grade and capabilities. In other words, the service member of below-
average capability can earn an honorable discharge provided he works
to the best of his ability and behaves properly.

In the interest of justice “special consideration” is given to mem-
bers who receive a personal decoration during their current enlist-
ment or are being discharged as a result of disability incurred in the
line of duty. Where otherwise ineligible, persons in these groups
may be awarded an honorable discharge.

The general discharge is, as you know, separation under honorable
conditions. This discharge is issued when the member’s military rec-
ord is not sufficiently meritorious to warrant an honorable discharge.
Existence of the general discharge serves two very useful purposes:
one, it protects the high standing associated with the honorable dis-
charge; and, two, it gives the individual whose record is below the
norm a certificate carrying no inherent prejudice. '

Senator Kratine. go d I, Mr. Chairman, interrupt for one ques-
tion, because I have to go to another committee meeting? You said
previously on page 5 that 97 percent of the members of the Armed
Forces separated during fiscal 1961 are in either honorable discharges
or discharges under honorable conditions?

Mr. Rux~ge. Yes, sir.

Senator Kearing. Do you have the breakdown of those figures as
to how many receive actual honorable discharges?

Mr. Runce. Yes, Senator.

I cited 1961, but we have for the record the statistics going back
for the past 5 years, but in 1961 there were 614,479 honorable dis-
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" charges given. There were 27,148 general discharges, or a discharge
under honorable conditions. There were 14,594 undesirable dis-
charges; 4,143 bad-conduct discharges; and 648 dishonorable dis-
charges.

Senator Kzating. Thank you.

Mr. Ruxce. At this point, I should like to discuss briefly the dis-
charge of persons on the grounds of unsuitability. It is unfortu-
nately, but understandably, true that not everyone is suitable for
service in our modern, highly complex and technical military forces.
The early identification and elimination of persons who are unable
to adjust to military life by reason of physical or mental conditions
manifested by various character disorders is in the best interests of
both the service and the individual. Termination of enlistment for
reasons of unsuitability also is appropriate when members continue
to display inaptitude or apathy despite training, conscientious super-
vision, and sympathetic counseling. Let me emphasize that only hon-
orable or general discharge certificates are issued for unsuitability.

The third category of administrative discharge is the undesirable.
This discharge under other than honorable conditions is issued for
unfitness, misconduct, or for security reasons. The Department of
Defense directive and service regulations specify that an undesirable
discharge will not be issued in lieu of trial by court-martial except
upon the determination by an officer exercising general court-martial
jurisdiction or by higher authority that the interests of the service as
well as the individual will be best served by administrative discharge.

Unless the particular circumstances in a given case warrant a gen-
eral or an honorable discharge, individuals are issued an undesirable
discharge by reason of unfitness such as an established pattern of shirk-
ing, continued dishonorable failure to satisfy just debts, and frequent
discreditable involvement with civil or military authorities. Members
also may be issued an undesirable discharge for misconduct such as
conviction by civil authorities for serious offenses or for fraudulent
enlistment or for prolonged absence without leave of a year or more.

The undesirable discharge is issued only by the authority of prop-
erly approved administrative action during which specific procedures
and safeguards must be observed. These provisions are so important
that I shall quote verbatim from the directive.

1. The individual, if subject to such discharge, will, if his whereabouts is
known, be properly advised of the basis for the contemplated action and afforded
an opportunity to request or waive, in writing, the following privileges:

a. To have his case heard by a board of not less than three officers. In the
case of monregular component members, all boards so convened shall include
appropriate numbers from the Reserve components. In the case of female
members, all boards so convened shall include at least one female officer.

b. To appear in person before such board, subject to his availability, e.g., not
in civil confinement.

'c. To be represented by counsel, who, if reasonably available, should be a
lawyer.

‘d.y To submit statements in his own behalf.

Except for reservists, departmental Secretaries are authorized to waive the
requirements set forth above (except 1.d.)—

the submitting of a statement in his behalf—
when such action is deemed to be in the best inferest of the military service.
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Before discussing the trends in administrative discharges over the
ast few years, I want to make 1t a matter of record that service data
urnished this committee relating to honorable and general discharges

are at variance with statistics previously furnished other committees
of the Congress and nongovernmental agencies. Heretofore, some of
the services did not reflect retirements and discharges for immediate
reenlistment in their computations. These data have been included
in the tabulations furnished this committee to provide more precise
information.

TRENDS

Consolidation of individual service statistics by fiscal year beginning
with 1957 indicates that the percentage of honorable or under hon-
orable conditions discharges has risen steadily from 95.17 in 1957 to
97.02 in fiscal year 1961. This reflects great credit on the character
and caliber of the career members of the several services as well as
the young recruits entering annually. Although there was a slight
rise (0.21 percent) in undesirable discharges in fiscal year 1958; the
percentage has gradually decreased to 2.20 percent of 661,012 dis-
. charges 1issued in fiscal year 1961. The percentage of bad conduct
and dishonorable discharges also has decreased annually excepting a
slight rise in bad conduct dischargesin 1960.

%At this point in the proceedings, Senator Keating leaves the hear-
ing room.)

Mr. Runce. In addition to the standards and safeguards promul-
gated in the Department directive on administrative discharges, 1
believe decreases in undesirable and in punitive discharges may be
attributed to several factors.

The military departments have made a vigorous and continuous
effort to build a body of professional, dedicated men and women who
take pride in the service and in their associates. I think a great deal
of progress has been made. The members of the Armed Forces today
enjoy an outstanding reputation at home and abroad. Certainly part
of this may be attributed to service actions to eliminate the members
who faill to meet the high standards of performance and character
required in our services today and whose conduct reflects discredit
upon themselves and their organizations. The very existence of the
undesirable discharge and the fact that it is issued for good and suffi-
cient reasons has a salutary effect on the great majority of our people.
Further, it offers assurance to parents, relatives, and friends that the
services endeavor to protect the welfare of the majority from the
derelictions or character weaknesses of the exceedingly small minority.
Higher prerequisites for enlistment, qualitative selections for reenlist-
ment, vigorous moral leadership programs, and improved management
techniques also contribute to percentage decreases in the other than
honorable discharge categories.

To summarize, we are all proud of the millions of Americans who
have served or are serving their country selflessly, honorably, and to
the best of their ability. To preserve the meaning of their service and
to keep faith with those who sacrificed their lives in times of actual

84154—62
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conflict the distinctions in the character of administrative discharges
should be preserved.

This concludes my formal presentation. Thank you for your at-
tention and interest.

If there are any questions, I shall be pleased to answer., :

Mr. CreecH. Mr. Secretary, you have provided the subcommittee
with a great deal of information, and I shall endeavor to avoid repeti-
tive questioning, but there are a number of questions which I would
like to ask.

Mr. Ruxee. Yes,sir.

Mr. Creecr. On page 2 of your statement you refer to the report of
the House Committee on Military Affairs, which you quote, among
other things, to the effect that the VA must seek to resolve the question
the Army has evaded with regard to the “blue discharge,” which was
neither honorable nor dishonorable.

Then you go on to discuss the subsequent committees which were
appointed and which made various recommendations.

You say on page 3 that:

Although changes in characterization result in uniformity of types of discharge .
issued by the several services, there remained an appreciable variation in the
circumstances under which specific types of discharges were issued.

Mr. Runge. Yes, sir.

Mr. Crercu. My question, sir, is:

Does the Defense Department or the various services have a pro-
gram of coordination with the Veterans’ Administration in ascertain-
ing what type of emphasis should be placed on the various discharges?

Mr. Ru~ee. Sir, I think I may answer your question in two parts.

I went on in the statement to point out that the appreciable varia-
tion in the circumstances under which types of discharge were issued,
cause the Department’s effort in 1959 to spell out to the services the
grounds, and the basis for, the issuance of various types of discharge.

I think that we have brought about a substantial degree of likeness
among the services with respect to this matter, sir.

Now, so far as the Veterans’ Administration is concerned, there is
working liaison between the departments and the Office of the Secre-
tary of Defense and the Veterans’ Administration as to the rights and
benefits that a person may acquire in relationship to the type of dis-
charge. The honorable and the general discharge give the individual
all of the rights that are provided to veterans. We can provide for
the record, I think we have it in a tabular form, the veterans rights
that are affected, and to what extent, by the other two types of
discharge.

It is a very complicated matter, but we will be happy to provide
this for the record, Senator.

Mr. Creeca. I think that would be very helpful, because this is the
basis for many of the complaints which the subcommittee has received.

I think it will be very helpful to us to have that for the record.

Mr. Chairman, may that be inserted at this point ?

Senator Ervin. Yes. Let the record show that the information to
be supplied will be inserted in the record at this point.

(The information to be supplied is as follows:)
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" Mr. CreecH. In discussing the need for military discharges, you
stated that:

Among the common and undisputed reasons for early termination of enlist-
ment or obligated service are convenience of the Government, usually incidental
to a reduction of forces, disability, minority, hardship or dependency, unsuita-
pility, and, under certain circumstances, the convenience of the individual.

I should like to ask, sir, how specific or, rather, what are the specifi-
cations with regard to the term “unsuitability,” or is this a broadly
construed term ?

Mr. Runge. With respect to unsuitability, the Department of De-
fense directive, the 1959 directive, goes into some degree of detail with
respect to that point. The actual section is VII(g), “Unsuitability.”

Such discharges will be effected when it has been determined that an indi-
vidual is unsuitable for further military service because of—
and then we list inaptitude, and these are spelled out in some detail,
character and behavior disorders, apathy, defective attitudes, inability
to expend effort constructively, alcoholism, homosexual tendencies,
and then a general provision of special considerations, so that we have
attempted to get this degree of uniformity, some definitions and
criteria with respect to unsuitability.

Mr. CreecH. So I gather from what you say, sir, that this is a very
broad area?

Mr. Runce. Yes.

Mr. CreecH. And it is left largely to the discretion of the officers
who are reviewing the various cases which come before them ?

Mr. Ruwnce. Almost by definition, in this area there must be broad
discretion with the commanding officer concerned. But this is given
some further degree of definition.

I have just read the headings off of these. For example, with
respect to behavioral disorders, we say :
character and behavioral disorders, disorders of intelligence, and transient
personality disorders due to acute or special stress, as defined with reference
to the joint Armed Forces Nomenclature and Methods of Recording Psychiatric
Conditions.

We have attempted to give some degree of guidance to the com-
mander concerned. .

_ Mr. Crerca. Mr. Secretary, would a man who, for instance, was
indebted and whose debts had been brought to the attention of his
commanding officer be included under this category as undesirable?

We have got a number of cases in which servicemen tell us that they
have received administrative discharges for various reasons, and in
some instances it has been indicated that indebtedness was one of them.

Mr. Runce. Yes, sir.

Mr. CreecH. Is my understanding correct that that would fall
within that category ?

Mr. Runge. I% I may suggest, I think we have shifted, at least in
terms of our definitions, from unsuitability to what we term unfitness.
But in the matter of debts I will attempt to give a general answer
on this point by saying that the Department and the services do not
view our establishment as a collection agency, and I think our com-
manders, and properly so, resist the creditors who attempt to use
command control to enforce payments.
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¢ On the other hand, due recognition is given to the difficulties that
can come to any man, whether he be in military or civilian life, of
illness in the family—fortunately, on the military side we take, I
suggest, reasonably good care of our people, so that this is not a
cause, but things can happen to an individual in which debts pile up.
If a man is doing his best under the circumstances to work his way
out of an accumulation of debts, I suggest that a responsible com-
mander is not going to discharge the man for this. But we put it in
this language:

“An established pattern showing dishonorable failure to pay just
debts,” in the sense that the individual could care less whether. he
is paying them to the point where it is bringing discredit on himself
and on the command. That is, in general terms, our position.

I think the service representatives can perhaps refine that or give
specific examples.

Mr. Creecr. Thank you.

Now, on the same page, the second paragraph, you mention the
elimination of a very small percentage of persons who demonstrate
clearly by conduct or performance of duty that they are unfit for
military service. ,

Is there any specification with regard to this performance factor?

Mr. Ru~ee. I would say that, so far as we are concerned in the
Office of the Secretary of Defense, that we spell this out in terms of
the general headings of unfitness, misconduct, or for security reasons,
and we give under each of these headings the sort of criteria that
I was talking about in terms of the failure for the payment of debts.

It is general but we think that it gives a guidepost for a commander
or for the board to follow in reviewin,r%v the facts. Actually, those
are set forth in the 1959 directive under “security, unfitness, and mis-
conduct,” and I should say that this directive makes a cross reference
to the security directive.

I think it would be appropriate for us to file with the committee,
if the staff does not already have it, the basic security directive of the
Department, which complements this directive on administrative dis-
charges. Those are the three areas.

Mr. Crzecu. Allright, sir.

It may be that that directive will clarify some of the other questions
which I have.

The next question which I would like to pose comes from the last
paragraph on that page of your statement, where you discuss the
administrative separation under other than honorable conditions and
the homosexual in specific cases.

I would like to ask you, sir, if it is not frequently the case that
the major question involved in these cases is whether or not the man
is a homosexual.

Now, this has been the basis for many complaints which have been
brought to the committee’s attention. Is that not usually the ques-
tion involved : That the man frequently denied that he is a homosexual ¢

Mr. Runce. I think this may be the situation in which there is a
denial. Again, I think that the responsible commander will have
enough evidence of the behavior on which to proceed, and, as is indi-
cated under these circumstances, to establish enough of a record to
satisfy the board that would be involved.
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Mr. CreECH. Sir, you go on tosay that:

The court-martial of a homosexual is difficult in that speedy trial and con-
viction often are impossible.

I should like to inquire, why is this the case?

Mr. RonGE. 1 think the problem in this area is the question of
puilding an adequate case, admissible evidence, because of the very
nature of the offense. I appreciate the basis for your question, and
T am suggesting that the board under these circumstances can make
a reasonable determination to satisfy it that the offense, in fact, has
occurred and that there is a basis for discharge, whereas you may not,
in fact, be able to establish the case in terms of submission of evidence
in a court.

Senator Ervin. The offenses of a homosexual are committed in
secret almost invariably ; are they not ?

Mr. Ro~ge. Yes, sir.

Senator Frvin. And he usually has an accomplice with which he
participates. Normally, he and the accomplice are the only ones who
have personal knowledge of the act. '

Mr. Ruxee. And it becomes very difficult for the other party, usu-
ally, by the very nature of the offense, who declines, as I understand
the situation from our people, in fact, to testify to the acts.

Mr. CreecH. So when a man is accused of homosexuality, in such
instances he requests a court-martial, that is denied; is that correct?

Mr. Runee. It could be.

Let me see if I understand your question. Where the person ac-
cused demands a trial, that it may be denied.

If T may, I would like to turn to Mr. Bartimo on this question of
denial of trial.

Mr. Barrimo. I think, generally, to answer your question, there is
no right to a trial. But, as the Secretary has indicated, here we are
dealing with an extremely delicate type of an offense. I want to add
a footnote. I think the chairman has put his finger on probably the
crucial issue in this particular type of offense.

However, I think for the record we should state that the command-
ing officers in the field are guided by psychiatric and psychological
advice, This is very significant. They certainly do not want to label
an individual who 1s not a homosexual as one.

Furthermore, as you well know, because we are human, mistakes
are made, but they have, and we do have, recourse to straighten out
any of these errors. Our boards of correction of military records
have reviewed, to my own knowledge, some rather dramatic cases
where a man was accused of being a homosexual, when, as a psychol-
ogist, as a psychiatrist says, it was an experimental, one-time affair.

Such cases are reviewed. They are very carefully looked into, and
the records are straightened out.

Senator Ervin. Of course, you do have, as you say, a very delicate
field, and you also have an organization where a very strong suspicion
may develop that someone in the organization is a homosexunal; and
you not only have a delicate thing with reference to the rights of the
homosexual, but there is a feeling or a strong suspicion in the unit;
there is a great resentment on the part of the other members of the
unit in having a forced association with a man whom they strongly
suspect of being a homosexual.
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This is a most difficult field, 1s it not ? .

Mr. Barrimo. This is very true, Mr. Chairman, and, if I may, just
to supplement what you have said, we had an experience when I was
in the Navy during World War II, where on my garticular ship, a
heavy cruiser, such an incident just as you indicated came about.

The commanding officer of that ship was very concerned that morale
might be affected seriously. His first concern was to get this man
off that ship and put him 1n the hands of proper authorities to deter-
mine whether or not he was such an individual. This is an attitude
which I think prevails even today.

Mr. Creecu. Mr. Secretary, on page 5 you speak of the chronic
offender. You say he is one who “commits a series of offenses prej-
udicial to good order and discipline.”

I wonder, sir, if you would indicate to us the specification with
regard to the seriousness of offenses which you have in mind and also
how many, if there is any rule of thumb.

Mr. Ruxge. I do not think that I can give you a rule of thumb in
terms of how many offenses. I suggest that the chronic military of-
fender that I speak of here is the sort of individual that every com-
pany commander understands exactly of whom you speak. This is
the person who does not break the line; he does not necessarily go
a.w.o.l., you see; he does not necessarily steal or refuse to obey.

It is just a repetition, a constant disciplinary problem, not reaching
the point of trial, but who is frankly of no value to the command, a
constant sort of difficulty to the command, and this is what I described
as the chronic military offender.

Mr. CreecH. Senator Keating posed the question with regard to the
percentage breakdown you have here of the 97 percent of the mem-
bers of the armed services who were separated during fiscal year
1961—who earned honorable discharges or discharges under honor-
able conditions.

You gave us there a breakdown for 1961. You indicated that you
have a similar breakdown for the previous 5 years. I should like to
ask, sir, if you would insert that also in the record.

Mr. Runge. Yes, indeed.

(The information to be supplied is as follows:)

ExHIBIT 2

Percentage recapitulation—Department of Defense discharges/separations,
enlisted personnel

Honorable
or under
Fiscal year honorable con-| Undesirable | Bad conduct | Dishonorable
ditions ggen-
eral

95,17 3.42 0.98 0.44
95,23 3.63 89 25
96.00 3.09 75 15
96: 43 2.64 79 14
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NoTe.—Chart applies to Navy Department only.

Mr. Creecu. Now, going on with your statement, the Department
of Defense directive which you mentioned, that is being inserted in
the record ; isit not ?

Mr. Runge. Yes, counsel.

(The Directive referred to follows:)

JANUARY 14, 1959.

No. 1332.14
ASD (MP&R)

DEPARTMENT OF DEFENSE DIRECTIVE

Subject: Administrative Discharges.
References:
{a) SecDef memorandum to Secretaries of Army, Navy and Air Force,
August 2, 1948, as amended (cancelled herein)
(b) OSD memorandum, “Discharge of Homosexuals from the Armed Serv-
ices,” (M-46), October 11, 1949 (cancelled herein)

I. PURPOSE AND CANCELLATIONS

This directive revises the standards and procedures governing the adminis-
trative discharge of enlisted persons from the Armed Forces. The referenced
memoranda and any other existing regulations in conflict with the provisions
of this Directive are superseded and cancelled ninety days after date of issue
of this Directive.

1I. APPLICABILITY

The policies and regulations set forth herein are applicable to the Army, the
Navy, the Air Force, the Marine Corps, and, by agreement with the Secretary of
the Treasury, to the Coast Guard, and to all Reserve components thereof.

III. ADMINISTRATION

Each of the Armed Forces to which these policies and regulations are applicable
will, prior to the cancellation date of the referenced memoranda, issue appropriate
regulations under this Directive.
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IV. DEFINITIONS

A. Military behavior as used herein refers to the conduct of the individual
while a member of an Armed Service.

B. Military record as used herein includes an individual’s military bebavior
and performance of duty, and reflects the character of the service he has rendered
while a member of an Armed Service.

C. Honorable discharge—An Honorable Discharge is a separation from an
Armed Service with honor.

D. General discharge—A General Discharge is a separation from an Armed
Service under honorable conditions of an individual whose military record is
not sufficiently meritorious to warrant an Honorable Discharge.

V. PRE-SERVICE ACTIVITIES

Except for misrepresentations (including omissions) made in connection with
his enlistment or induction, activities that a member of the Armed Forces engaged
in before he acquired status in the Armed Forces may not be considered in de-
termining the type and character of discharge or separation to be issued. The
type and character of the discharge will be determined solely by the member’s
military record.

VI. STANDARDS FOR DISCHARGE

The type and character of discharge or separation and the reasons therefor
will be determined in accordance with the following standards:

A. Honorable discharge—Issuance of an Honorable Discharge is conditioned
upon :

1. Proper military behavior. Ordinarily, an Honorable Discharge will not
be issued if an individual has been convicted of an offense by General Court-
Martial or has been convicted by more than one Special Court-Martial in the
current enlistment, period of obligated service, or any extensions thereof.

2. Proficient and industrious performance of duty having due regard to the
rate, rank or grade held and the capabilities of the individual concerned.

3. Eligibility for discharge by virtue of one of the following reasons:

a. Expiration of enlistment or fulfillment of service obligation, as
applicable.
b. Convenience of the Government.
c. Hardship or dependency.
d. Minority.
e. Disability.
f. Unsuitability.
g. Security.
h. When directed by the Secretary of the Department concerned.
i. Resignation—own convenience.

Special considerations—An individual may, where otherwise ineligible, receive
an Honorable Discharge if he has, during his current enlistment, period of obli-
gated service, or any extensions thereof, received a personal decoration as defined
by the respective services, or is discharged as a result of a disability incurred in
line of duty. In each of the above situations, the individual’'s military record
should form the basis for the action taken.

B. General discharge—Issuance of a General Discharge is conditioned upon:

1. Military record not sufficiently meritorious to warrant an Honorable Dis-
charge.

2. Eligibility for discharge by virtue of one of the reasons listed in V1. A. 3.

C. Undesirable discharge—An Undesirable Discharge is an administrative
separation from the service “Under Conditions Other than Honorable.” It is
issued for unfitness, misconduct or for security reasons. It will not be issued in
lieu of trial by court-martial except upon the determination by an officer exercis-
ing General Court-Martial jurisdiction or by higher authority that the interests of
the service as well as the individual will best be served by administrative dis-
charge.

Special considerations.—Notwithstanding the foregoing, whenever the particu-
lar circumstances in a given case so warrant, an administrative discharge other
than an Undesirable Discharge may be issued.



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 25

VII. REASONS FOR DISCHARGE

A. Ezxpiration of enlistment or fulfillment of service obligation (as appli-
cable) —Discharge with an Honorable or a General Discharge as warranted by
the individual’s military record (Par VI A or B, as applicable).

B. Convenience of the Government.—Discharge with an Honorable or a Gen-
eral Discharge as warranted by the individual’s military record, for the following
reasons:

1. General demobilization, reduction in authorized strength or by an order
applicable to all members of a class of personnel specified in the order.

2. Acceptance of a commission or appointment in any branch of the Armed
Services, for active duty only.

3. National health, safety or interest.

4, To permit immediate enlistment or reenlistment.

5. Erroneous induction or enlistment.

6. To provide for the discharge of individuals serving in unspecified enlist-
ment.

7. In the case of women, marriave, pregnancy, parenthood, or custody of chil-
dren under age 18.

8. For other good and sufficient reasons when determined by the Secretary of
the Department concerned.

C. Resignation—Own convenience~—Discharge with an Honorable or a Gen-
eral Discharge as warranted by the individual’s military record, on an individual
basis, in accordance with regulations of the Service concerned. Such discharge
may be effected as early release for the convenience of the Government.

D. Dependency or hardship.—Discharge or separation or release by reason of
dependency or hardship with an Honorable or a General Discharge, as warranted
by the individual’s military record. Discharge may be directed when it is con-
sidered that undue and genuine dependency or hardship exists, that the hardship
or dependency is not of a temporary nature, and that conditions have arisen or
been aggravated to an excessive degree since entry into the Service and the mem-
ber has made every reasonable effort by means of application for Family Allow-
ance and voluntary contributions which have proven inadequate; that the dis-
charge of the individual will result in the elimination of, or will materially
alleviate the condition and that there are no means of alleviation readily avail-
able other than by such discharge.

Undue hardship does not necessarily exist solely because of altered present or
expected income or because the individual is separated from his family or must
suffer the inconveniences normally incident to military service.

E. Minority—Discharge by reason of minority with an Honorable or General
Discharge as warranted by the individual’s military record, or release by void-
ance of enlistment upon determination that the individual’s age was misrepre-
sented upon enlistment or induction as follows :

1. Males, if enlisted and under 17 years of age, or inducted and under 18
years and six months of age, when verified, release from milifary control by
discharge, release or voidance of enlistment.

2. If an enlisted man, enlisted without proper consent and having passed his
17th birthday, but not his 18th birthday, discharge upon application of parent
or legal guardian as prescribed by law.

3. If an enlisted man having passed his 18th birthday when verifieq—retain if
otherwise qualified.

4. Females, if enlisted and under 18 years of age, or inducted and under the
age prescribed by law for such induction, release from military control by
discharge, release or voidance of enlistment.

5. If an enlisted woman enlisted without proper consent, having passed her
18th birthday, but not her 21st birthday, when verified—discharge upon appli-
cation of parent or legal guardian as prescribed by law.

Nore.—The enlistment of a minor with false representation as to age without
proper consent will not in itself be considered as fraudulent enlistment.

F. Disability—Discharge by reason of physical disability, with an Honorable
or General Discharge as warranted by the individual’s military record, when it
has been determined as a result of medical findings that the md1v1dual is
physically unfit to perform the duties of his office, rank, grade or rating.

G. Unsuitability—Discharge by reason of unsuitability, with an Honorable
or General Discharge as warranted by the individual’s military record. Such
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discharge will be effected when it has been determined that an individual is
unsuitable for further military service because of :

1. Inaptitude: Applicable to those persons who are best described as inapt,
due to lack of general adaptability, want or readiness of skill, unhandiness, or
inability to learn.

2. Character and behavior disorders: Character and behavior disorders, dis-
orders of intelligence, and transient personality disorders due to acute or special
stress as defined in “Joint Armed Forces Nomenclature and Method of Recording
Psychiatric Conditions—1949” (SR 40-1025-2; NavMed P-1303; AFR 160-13A).

3. Apathy, defective attitudes and inability to expend effort constructively:
As a significant observable defect, apparently beyond the control of the individual,
elsewhere not readily describable.

4. Enuresis.

5. Aleoholism : Chronic, or addiction to alcohol.

6. Homosexual tendencies.

7. Special considerations: For other good and sufficient reasons when deter-
mined by the Secretary of the Department concerned.

H. Security.—~—Discharge with the character of discharge and under cond1t1ons
stipulated by the Secretary of Defense in directives which deal explicitly with
this matter when retention is not clearly consistent with the interest of national
security.

1. Unfitness.—Discharge by reason of unfitness, with an Undesirable Discharge,
unless the particular circumstances in a given case warrant a general or honor-
able discharge, when it has been determined that an individual’s military record
is characterized by one or more of the following :

1. Frequent involvement of a discreditable nature with civil or military
authorities.

2. Sexual perversion including but not limited ot (1) lewd and lascivious acts,
(2) homosexual acts, (3) sodomy, (4) indecent exposure, (5) indecent acts with
or assault upon a child, or (6) other indecent acts or offenses.

3. Drug addiction or the unauthorized use or possession or habit-forming
narcotic drugs or marijuana.

4. An established pattern for shirking.

5. An established pattern showing dishonorable failure to pay just debts.

6. For other good and sufficient reasons when determined by the Secretary
concerned.

J. Misconduct—Discharge by reason of misconduct, with an Undesirable dis-
charge, unless the particular circumstances in a given case warrant a general
or honorable discharge, when one or more of the following conditions have been
determined :

1. Conviction by civil authorities (foreign or domestic) or action taken which
is tantamount to a finding of guilty of an offense for which the maximum
penalty under the UCMJ is death or confinement in excess of one year; or which
involves moral turpitude; or where the offender is adjudged a juvenile delin-
quent, wayward minor, or youthful offender as a result of an offense involving
moral turpitude. If the offense is not listed in the MCM Table of Maximum
Punishments or is not closely related to an offense listed therein, the maximum
punishment authorized by the U.S. Code or the District of Columbia Code, which-
ever is lesser, applies. For the purpose of this subparagraph only, an individual
shall be considered as having been convicted even though an appeal is pending
or is subsequently filed.

2. Procurement of a fraudulent enlistment, induction or period of obligated
service through any deliberate material misrepresentation or concealment which,
except for such misrepresentation or concealment, may have resulted in rejection.

3. Prolonged unautborized absence. When unauthorized continuous absence
of one year or more has been established but punitive discharge has not been
authorized by competent authority.

VIII. PROCEDURES FOR DISCHARGE

In accordance with the standards.hereinbefore outlined, the following pro-
cedures will be adhered to in effecting administrative discharges:

A. Honorable discharge.—A separation with an Honorable Discharge may be
effected by the individual’s commanding officer or higher authority when the
individual is eligible for or subject to discharge and it has been determined that
he merits an Honorable Discharge under the prescribed standards.
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B. General discharge—A separation with a General Discharge may be ef-
fected by the individual’s commanding officer or higher authority when the indi-
vidual is eligible for or is subject to discharge and it has been determined under
the prescribed standards and in accordance with any prescribed administrative
procedures that a General Discharge is warranted.

C. Discharge for unsuitability—An individual recommended for an honorable
or general discharge for reason of unsuitability shall be afforded the opportunity
to make a statement in his own behalf.

D. Undesirable discharge.—An Undesirable Discharge will be effected only
by authority of a properly approved administrative action conforming to the
prescribed standards, during which the following procedures and safeguards have
been observed :

1. The individual if subject to such discharge will, if his whereabouts is known,
pe properly advised of the basis for the contemplated action and afforded an
opportunity to request or waive, in writing, the following privileges:

a. To have his case heard by a Board of not less than three officers. In
the case of non-regular component members, all boards so convened shall
include appropriate numbers from the Reserve components. In the case
of female members, all boards so convened shall include at least one female
officer.

b. To appear in person before such board, subject to his availability, e.g.,
not in civil confinement.

c. To be represented by counsel, who, if reasonably available, should be
a lawyer.

d. To submit statements in his own behalf.

2. Separation with an Undesirable Discharge may be effected by an officer
exercising general court-martial jurisdiction or by higher authority (including
departmental headquarters) after review of the findings and recommendations
made by any board which was convened to consider the case.

3. Except for Reservists, Departmental Secretaries are authorized to waive
the requirements set forth in paragraph 1, above (except 1d) when such action
is deemed in the best interest of the military service. Departmental Secretaries
will advise the Assistant Secretary of Defense (Maunpower, Personnel, and Re-
serve) by memorandum not later than 15 July each year of any such actions
taken during the preceding fiscal year, and the reasons therefor. The reporting
requirement of this paragraph has been assigned Report Control Symbol
DD-MP&R (A)370.

IX. IMPLEMENTATION

Each Military Department will forward copies of implementing instructions
to the Assistant Secretary of Defense (Manpower, Personnel and Reserve)
within ninety days after date of this Directive.

Neir H. McELROY,
Secretary of Defense.

Mr. Crercu. Sir, later in your statement you speak of the stand-
ards for issuance of the honorable discharge, and you mention “pro-
ficient and industrious performance of duty” is one of the criteria.

There again is an area in which we have received many complaints,
servicemen citing their performance records and various citations
they have received from previous commanders and what have you.

1 wonder if you would indicate to us the guidelines that are used
with regard to proficient, industrious performance of duty.

Mr. Ruwvee. From the Office of the Secretary of Defense, again
with respect to our basic directive, it is in this language:

The honorable discharge is conditioned upon proper military behavior. Or-
dinarily, an honorable discharge will not be issued if an individual bas been

convicted of an offense by general court or has been convicted by more than one
special court in the current enlisted period for obligated service or any exten-
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sions thereof. Secondly, proficient and industrious performance of duty, having
due regard for the rate, rank, and grade held and the capabilities of the indi-
vidual concerned.

Now, we do not give this standard for honorable discharge any
further definition, because I am suggesting that the presumption is
that a man gets an honorable discharge unless he falls into a category
for one of the lesser discharges which we go into greater detail to
specify.

But we do point out that even though, and, as I have indicated
in my statement, that there are special considerations—let us assume
that perhaps the individual has not been, or his industry and profi-
ciency has not been up to the standard, the commonly accepted stand-
ard of the serviceman, but, as I have pointed out, that we take into
consideration the capabilities of the individual.

And if there was anything of a special nature that occurred during
his period of enlistment, either a decoration or disability incurred
in line of duty—in other words, we attempt to give this individual
every consideration, particularly if there is something of an out-
standing nature in his record to offset perhaps that which is other-
wise below the norm.

Mr. CreecH. It is this standard that we are trying to arrive at, be-
cause this is the crux of some of the complaints which we receive.

The allegation is made that there is no standard; that this is a
very nebulous thing. Men have written to us, attorneys have written
to us, have brought cases to our attention, in which they show that
their clients have had consistently high proficiency ratings, and that
this standard is rather a nebulous thing.

I wonder, sir, for instance, are they standards for different grades?
Are they standards for different ranks?

Mr. Runee. The services will take up with you the rating systems,
you see, that they use, and they vary from service to service, in evaluat-
g their troops. But, as I suggested, the presumption of the good
soldier, if you please, the good airman or sailor, is that there will
be an honorable discharge unless, in fact, he falls into one of these
other categories. For example, unsuitability, and then, as you go
down the line, misconduct, unfitness, a security situation.

And, as counsel pointed out earlier, if, in fact, a commanding officer
makes a mistake and issues something less than an honorable dis-
charge, we do have, as you know, the review proceedings or the initial
proceedings, review proceedings, and eventually at the Department of
Defense level the Discharge Review Boards and the Board on Cor-
rection of Military Records.

Mr. CreecH. I would like to pursue on a slightly different basis, sir.
You speak of the general discharge?

Mr. Ruxee. Yes.

Mr. CreecH. There you say that this discharge—
is issued when the member’s military record is not sufficiently meritorious to
warrant an honorable discharge. ’

This, on the basis of what you have said, I gather, is strictly a
matter of review for the officer, the commanding officer, to decide
whether one’s conduct is sufficiently meritorious.

Is there some criteria to differentiate between the proficient and
industrious performance as opposed to this?




CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 29

Mr. Ronee. It seems to me, counsel, after having staked out the
eneral standards of behavior for the honorable discharge, and having
set forth the conditions and the criteria for something less than an
honorable discharge and related to the undesirable discharge, that
this does form the basis and these are the criteria for making the
determination.

There is no, it seems to me, statutory or directive language that
can substitute for the experience of a commanding officer over a period
of years in dealing with his men in terms of fixing that which is profi-
cient and industrious in terms of the honorable and that which is not
meritorious to that extent.

Mr. CreecH. Mr. Secretary, in your opinion and based on your
experience, is it your feeling that these procedures are constantly
adhered to?

In other words, that a man who might receive an honorable dis-
charge in one instance, let us say during the Korean conflict or World
War IT, when so many people were being discharged, and, yet, during
peacetime might not ¢

Arethe standards the same?

Are the standards more or less constant, or do they seem to vary?

Mr. Ruwee. It would be presumptuous of me to suggest that the
standards are uniform both as within any given service or from serv-
ice to service. Certainly there are factors of judgment that shade
these actions from one command to another. :

But, in the same sense, in any administrative process, whether it
be in the Department of Defense or elsewhere, when individuals in
good conscience attempt to apply general criteria to a situation, one
cannot suggest that these things are uniform.

On the other hand, when you do have the provisions for review and
appeal, the extremes, it seems to me, are cut off, and you attempt to
achieve a rough degree of uniformity by eliminating the extremes.

Mzr. CreecH. Mr. %ecretary, you say in your statement with regard
to the protection of the high standards of the honorable discharge,
that one whose record is below the normal and who received a general
discharge gets a certificate carrying no inherent prejudice.

Has it been your experience, sir, that general discharges are treated
without prejudice by the public? .

Do you feel that there is any discharge other than an honorable
discharge which is not prejudicial to the serviceman when he goes
out to seek employment ?

Mr. Ruxce. I think it would be improper to suggest that the general
discharge does not carry with it the potential and the possibility of a
degree of prejudice on the part of the individual with whom this serv-
iceman may have future contact. I am suggesting that when I said
“inherent prejudice,” that it is given under honorable conditions.

On the other hand, I well recognize that the individual serviceman
in a future situation outside the Department is not dealing with indi-
viduals that are living with this problem or that are as acquainted
with it as we are. And I think that in the mores, social reaction of
the country, that something less than an honorable discharge in many
situations may well raise a question.

84154—62——3
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But at least, you see, as I indicated in the statement, we have gotten
away from the situation of simply saying nothing, the “blue discharge”
situation.

This is a general discharge under honorable conditions.

Mr. Creeca. But you would not say that it does not have an adverse
effect or is not prejudicial to the veteran who goes out into the employ-
ment market with such a discharge ?

Mr. Ru~ce. It may have. My statement was that it does not have
inherent prejudice within it.

Mr. CrercE. Mr. Secretary, you speak:

Senator Ervin. T might be inclined to disagree with you there, Mr.
Secretary.

In view of the high veneration which the American people generally
have for those who receive honorable discharges, is 1t not inevitable
that anything below an honorable discharge would tend to mark a
man as not coming up to the high standards of the services?

Mr. Runge. Yes,sir.

Senator Ervix. Which have caused the honorable discharge to rank
so high in the estimation of the American people?

Mr. Ronee. I think T would agree with you, Mr. Chairman. But,
again, I would suggest that I think we are dealing with estimates
of public reaction, and it becomes very difficult to generalize, at least
generalize to the extent of saying that under all circumstances; but,
as I indicated earlier, certainly the person, the employer who 1s ac-
quainted with it may well have the honorable discharge himself, and
that if it is something less than an honorable discharge, it may well
raise a question.

Senator Ervin. And, as I think you point out in different words
in your statement fairly well, there are certain defects of attitude or
defects of mentality or certain behavior reactions of individuals which
render them unsuitable for military service, notwithstanding the fact
that there is nothing essentially evil in either their attitudes or their
mental states or their behavior.

Mr. Runee. This is quite right, Mr. Chairman.

The general discharge under honorable conditions indicates an in-
adequacy, but does not indicate that this person is dishonorable in
any sense of the word.

Senator Ervin. In other words, notwithstanding the Declaration
of Independence assertion that all men are created equal, all men are
not equally fitted for military service, and some of them, without any
fault on their part and without any evil behavior on their part, mani-
fest that fact when they are in service.

And your position is that those who are not able, who are unable
by reason of things sometimes beyond their control, are not entitled
to the highest recognition as members of the Armed Forces when they
are separated from the services?

Mr. Runee. Yes, sir. And this is, because, as you have said, Mr.
Chairman, the individual as well as the service can fall afoul of this
situation. We are so much better off not to have taken this person in
the first place. This is why all of us in the Military Establishment
and in the Department maintain wherever possible high standards
in terms of enlistment and high standards in terms of induction. I
would like to point out, however, as I expressed it in my formal
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statement, the basic policy is that the Service member of the low
average capability can earn an honorable discharge providing he
works to the best of his ability and behaves properly.

Senator Ervin. These are things which cannot be determined prior
to the entrance into service many times—until you have had an op-
portunity to observe the individual.

Mr. Runee. This is true. On the other hand, some of the cate-
gorization in terms of mental capacity form a pretty good test, at
least give you a benchmark against which to predict the future.

Mr. CreecH. Did you want to make another point, Mr. Secretary ?

Mr. Rounee. I think not.

Mr. CreecH. I should like to continue, then.

You state here, sir, that termination of enlistment—
for reasons of unsuitability also is appropriate when members continue to dis-
play inaptitude or apathy, despite training, conscientious supervision, and sym-
pathetic counseling.

This, again, is one of the areas in which we have received a number
of complaints, and I wonder, sir, if you would tell the committee what
you mean by “conscientious supervision and sympathetic counseling” ?

Mr. Ronce. We are speaking (1) of the commander’s attention to
the people in his unit, and (2) we are speaking of the services avail-
able to our people through long-established and well-recognized staff
procedures.

As we all know, every military command has a chaplain, has a
judge advocate, has an inspector general, it has a surgeon.

Their responsibility is to work with people and to be available to
them, and I suggest that our commanders and their staffs do give
sympathetic counseling to people who are having difficulties adjusting,
and that our commanders work conscientiously to get the very best
out of the people that come to them.

Mr. Creeca. We have received complaints indicating that the serv-
icemen had no prior indication that their service was not acceptable;
that they were showing any lack of aptitude or any apathy; and they
apparently were surprised when confronted with this.

They maintain that they had received no counseling of any sort with
regard to this.

Would you say that these complaints are unusual; that this is an
unusual eircumstance where men find themselves in this position in
the service?

Mr. Runee. I think it would be the unusual. :

Mr. Crercu. Mr. Secretary, you go on to say, with regard to the
undesirable discharge, that i1t will not be issued in lieu of trial by
court-martial—
except upon the determination by an officer exercising general court-martial
jurisdiction or by higher authority that the interests of the service as well as
the individual will be best served by administrative discharge.

Sir, T would like to inquire as to what type of instances the service
feels that the individual is best served by administrative discharge?

Mr. Runee. I think there are a variety of circumstances in which
it would be the judgment of the responsible commander to the effect
that it would be in the best interest of the individual. The situation
in which you already had a conviction in a civil court, in which there
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was also jurisdiction within the Military Establishment, this person
could be tried.

There seems to be little reason for thinking a court-martial would
be in the individual’s interest. The administrative discharge is more
in his own interest than a second trial.

The Army, I know, has suggested that there are situations in which
trial, possible confinement and forfeiture could cause a great deal of
undue hardship on the serviceman’s family. It is the sort of thing
that in the civil courts judges are acquainted with and have to deal
with in sentencing, the consideration of the impact, not just on the
offender, but on the people that he is responsible for.

He may be better off and to the man’s own interest to be given a
discharge rather than proceeding with trial.

I think there are other situations in which the commander would
feel that this person should be eliminated from the system because,
if you please, he is a chronic military offender. That if this situation
were to contiue, that the next thing that would happen might well
be a triable offense, and that it is to his own interest to receive an
administrative discharge. I think in terms of examples of this, the
service personnel representatives and the judge advocates, I think,
can provide to the committee greater detail and examples of this
sort of situation.

Mr. CreecH. Mr. Secretary, with regard to convictions by civil
courts

Mr. Ru~ee. Yes? :

Mr. Crerca (continuing). Would administrative discharges be
processed while such convictions were on appeal ¢

Mr. Rovee. They might well be.

Mr. Crercr. And if subsequently the individual was successful in
overturning the decision of the trial court, and he finds himself admin-
istratively discharged on the basis of an allegation which apparently
was not proved, what is his remedy then ?

Mr. Rowgr. I think his remedy, counsel, would be to one of the,
in effect, appellate levels within the system. I believe that our direc-
tive provides that the action may be taken even though the matter is
on appeal—am I right, Mr. Bartimo ¢

Mr. Bartimo. That is right.

Mr. Creecu. Why is the service reductant to await a determination
of the matter on appeal ?

Mr. Runce. I suppose there are some practical considerations that
come into play. It is conceivable, at least as to the time interval
between the trial and appellate procedures—I think you have touched
an area in the question here that raises some question in my mind, and
I do not want to simply generate a defense for the record, except to
say that thisis what the directive now provides.

I think there may be some practical considerations, the presump-
tion, perhaps, of an indictment, or, if not an indictment, the filing
of information, the finding of guilt that indicated to the people who set
the basic policy that you could act prior to the determination on
appeal, taking the position that our own appellate and review pro-
cedures would cope with those relatively few situations in criminal
proceedings in which you will find a conviction reversed on appeal.
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But, nonetheless, I think that this raises a question worthy of fur-
ther consideration.

Mr. CreecH. Do you know if this matter is being reviewed at this
time by the Department ?

Mr. Ronee. It is not, to my knowledge, being formally reviewed,
but I am suggesting that I think this is a matter worth our considera-
tion.

Senator Ervin. I want to say I agree with you in that observation.

There are quite a lot of reversals. I used to sit on the Supreme
Court of North Carolina over the years. There are quite a number of
reversals of convictions in the lower courts. It seems to me that some-
thing ought to be done about this, because it could be of very great
interest if a man should receive an undesirable discharge on account of
a conviction in a civil court, and then the appellate court would
reverse the conviction, saying the case lacked evidence, as is done
sometimes.

I wrote an opinion one time that reversed the case where the man
was sentenced to the gas chamber. He was turned scot free where
there was not sufficient evidence for conviction. I think this thing
could be handled by a change in the regulations but, certainly, he
ought not to be given an undesirable discharge on the basis of a civil
conviction where he takes an appeal.

Some lawyers take appeals in all cases, but the great majority of
lawyers do not take an appeal unless they think there is some merit
in it.

Mr. Roxee. Mr. Chairman, I think our counsel may know what
our history on this particular issue has been as to whether or not we
have had this sort of situation oceur.

Mr. Barrivco. Mr. Chairman, let me first say that I think where
there is only one case of an injustice, certainly we ought to devote
attention to it to be sure it does not multiply. I do not know of
such a case. But I would like to point out that our procedures are
flexible enough so that we may, with a sense of charity, reconstitute
this man as a good soldier and a good citizen.

Mr. CreecH. I would just like to ask counsel if you are familiar
with the case of William Jackson, Jr., v. the United States. It was
one of the cases of which a summary was supplied the subcommittee
by the Air Force.

Mr, Bartimo. I am not familiar with it by name. I may have heard
of it, if T knew the facts.

Mr. Creecu. In that case the issue was whether the action of the
Secretary, in refusing the plaintifi’s application for change in the
type of his discharge, was arbitrary and capricious, and a motion for
summary judgment was granted in favor of the Government. This
was in the Court of Claims.

Now, the plaintiff had been an Air Force enlisted man who had
been convicted back in 1956. This judgment of the Court of Claims
was rendered in 1962. The man had been convicted in 1956 in the
State of Oklahoma for rape. He was sentenced to serve a term of 5
years confinement.

In 1956, November the 24th, less than 10 days later, he was dis-
charged from the Air Force under the provisions of AFR 89-22, and
furnished an undesirable discharge certificate.
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On September the 20th, 1957, less than a year later, the Court of
Appeals of the State of Oklahoma reversed the decision of the dis-
trict court of the State on the theory that he had been deprived of
the right of counsel at his trial, and remanded the case to the district
court.

In May of 1958, the district court dismissed the proceedings upon
the motion of the County Attorney because the prosecutor was no
longer available within the jurisdiction of the court.

Then the man involved appealed to the Air Force for a correction
of his military records in February of 1959, requesting a change in
his type of discharge and reinstatement in the Air Force with back
pay.

Xs I have stated, this was not done, in spite of the fact that the
man’s conviction was reversed.

You will be interested in knowing that the subcommittee has re-
ceived within the past week a complaint involving a man with some
19 years of service, a similar type case.

Mr. Barrtimo. I think what you are bringing up here probably
goes to what I would consider the heart of the matter in the Chair-
man’s opening remarks. ‘

To be certain that we in the Department of Defense are adhering to
the constitutional prerogatives of every citizen, including the military
man.

Now, take this case you have just cited. I suppose on the facts of it,
the reversal was because of a legal technicality. Does the case or
the f;vct situation indicate that he was innocent of this terrible crime of
rape?

I don’t know. But let us assume that it does not. It seems to me
that this committee and the Congress and the American people, under
a hypothetical case similar to the one you have cited—if the rape ac-
tually took place and the reversal was on a legal technicality, the
military and the Department of Defense would be criticized, it seems
to me, and rightly so, if we took back a man into uniform, knowing
right well that he had committed this terrible crime.

How do you arrive at that fact?

It seems to me that the Board of Correction of Military Records
would look at the entire record. I know from personal experience
that these are very voluminous and very detailed hearings. This man
is coming before that Board asking it to reverse an administrative
determination. The burden is upon him to demonstrate in this par-
ticular hypothetical case we are talking about that he did not commit
this crime of rape. |

If the facts so indicate, as I stated previously, there is room to make
this man whole again.

But let me add a footnote to what I have said, and T would hope
that you would agree:

That under our system of jurisprudence we are willing to take
the risk to let an accused, a guilty man go free, to be certain that
we protect the innocent. I think within that philosophy we have
to maneuver in the right approach, doing the right thing, when you
relate it to the type of case and the duties of the Discharge Review
Boards or even the Boards in the field that issue the discharges.

T hope you would agree to that.
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Mr. CreecH. I would certainly feel that we in this country always
presume that a man is innocent until proven guilty.

Mr. Bartino. That is correct.

Mr. Creecu. And T would certainly hope that the Defense Depart-
ment would concur in that, and so, until a man is convicted, that they
would not presume to find him guilty of a crime.

Now, I cite for you the Jackson case again. In that case the man
had been deprived of counsel, which was the reason the case was
reversed on appeal.

But it seems to me equally compelling that if there had been a case
of rape, that the prosecutrix would not have ]E_)een unavailable for a
retrial. This is, of course, really a moot question.

But we do receive complaints of this sort, and we have received
another complaint this past week, and it certainly seems, as the Secre-
tary said, that this is one of the regulations of the Department which
certainly deserves very careful scrutiny, and perhaps immediate
revision.

Mr. Bartimo. May I, just to be sure we are clear so far as the De-
partment of Defense is concerned, say we certainly adhere to the
fundamental principle that a man is innocent until proven guilty in
our criminal procedures in the Department of Defense.

Mr. Creecr. Thank you.

Mr. Secretary, in your statement, in discussing an undesirable dis-
charge by reason of unfitness, you mention a number of types of indi- .
viduals, a number of categories, pattern of shirking, continued dis-
honorable failure to satisfy just debts, frequent discreditable involve-
ment with civil or military authorities. I wonder, sir, isn’t a homo-
sexual also included in that category ? .

Mr. RUNGE. Yes.

Mr. Creeca. Would that be a separate category to be included
there?

Mr. Ru~ee. If I may refer you, counsel, to that provision of our
basic directive, which is section VII(g), we, of course, have the rea-
sons or the criteria established under unsuitability, and specifically
your question with respect to homosexuality is No. 6, “homosexual
tendencies.” Let me see—would you strike that?

At the bottom of page 7 of my statement, I am talking about un-
desirable discharge. The criteria there basically are unfitness, mis-
conduct, and security. Under unfitness we have a series of points.
The first is frequent imvolvement of discreditable nature with civil or
military authorities.

No. 2, sexual perversion, including lewd and lascivious acts, homo-
sexual acts, sodomy, indecent exposure, indecent assaults with, or
upon, a child, and other acts or offenses.

Then we go on drug addiction, established pattern of shirking and
so on and so forth.

So the basic statement, I am afraid, perhaps should have been am-
plified in detail with the several points that fall under our definition
of unfitness.

Mr. Creecu. The reason I call attention to this is because this is
the basis of many of the complaints which we have received, and
I am certain there will be some that we will be bringing up again
as we proceed.
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Later in your statement you mention that:

The undesirable discharge is issued only by the authority of properly ap-
proved administrative action during which specific procedures and safeguards
must be observed. .

Mr. Ruxee. Yes, sir.

Mr. CreecH. Then you quote from some of them, including notice
that the individual shall be properly advised. How much notice is
given to an individual that he is being considered for an undesirable
discharge ?

Is there any time element specified ¢

Mr. Runce. We do not. The services may in their regulations.

Admiral Clarey may be able to answer that specific point. 1f not,
the services can.

If they do provide by regulation specific notice—I doubt it.

Admiral Crarey. I do not know whether there is a specific time
period provided in each of the four service regulations or not. I am
not familiar with that.

Mr. CreecH. Isee. ‘

Admiral, I presume from that statement you would not know then
whether an extension of time would be granted if requested?

Admiral Crarey. T would only know from experience that in every
instance, to my knowledge, where a man has requested an extension
of time to prepare a statement or to have his case discussed or con-
sidered with his adviser or counsel, that the services are most liberal
in granting that.

Mr. Crereca. Mr. Secretary, you mentioned that he is to be repre-
sented by counsel, who, if reasonably available, should be a lawyer.

Would you tell us, please, what is meant by the term “reasonably
available”? When is a lawyer held to be reasonably available?

Mr. Ru~ee. Thismay be difficult language.

What we intended and what I believe the services attempt to do is
to look over the command and to see if there is available within the
command a person who is qualified and, as we suggest, who is a
lawyer, to assist and to represent this individual discharged before
the Board.

I think that we would not, if T may use an example, if there were
Army or Air Force Base in a relatively isolated area, we would prob-
ably not fly in a lawyer, an officer lawyer, to handle this particular
matter. -

On the other hand, when we say “reasonably available,” if there
was a lawyer within that complex, perhaps not within the unit but
who could be assigned to this duty with due consideration to what
his principal assignment may be, and his physical relationship to the
command, this person would be assigned as counsel to the respondent.

Again, one can hardly define by looking at the basic words. But
this 1s a matter for the commander to determine. If within his own
command or within reasonable proximity a qualified person is avail-
able and his duties will allow, he will be assigned to represent this
person or made available to him.

Mr. Creecr. And, to your knowledge, sir, this is the practice which
is employed ?

Mr. Runce. When hearings are held in which a waiver is not ex-
ecuted, it is my understanding that the services do make available
representation.
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Mr. Creece. Now, I was interested also in the exception which you
cite here in your prepared statement.

You say:

«fxcept for reservists, Departmental Secretaries are authorized to waive the
requirements set forth above (except 1d),” which @s the opportunitsj to submit
statements in his own behalf, “when such action is deemed to be in the best
interest of the military service.”

1 wonder, sir, if you can enlighten us as to how often Secretaries
avail themselves of this authority to waive these requirements which

ou have indicated—these procedures which you feel are so important
that you have listed them for us? . .

Mr. Ruxce. Counsel, the Air Force and the Navy, since the di-
rective of 1959, have not availed themselves of this authority, the
Army—MTr. Fitt, representing the Under Secretary, will speak to that
during the course of your hearings—has undertaken certain revisions
to put its actions on a parallel course vylth ‘qhe Navy. and the Air
Force, prospectively. So that unless the individual waives the hear-
ing or the proceedings, and if he is not in civil confinement, that he,
in fact, can have, and will have, this right afforded him.

Mr. Creeca. Mr. Secretary, later in your statement you state that
distinctions as to the character of administrative discharges should be
reserved, and you give the reasons why you feel this is the case.

I wonder, sir, would you wish to differentiate between peacetime
and wartime for the various procedures, including administrative
discharge?

Mr. Runce. I am not sure, counsel, that I understand or appreciate
the thrust of your question.

Mr. Creecu. Do you feel that there should be entirely different
procedures for wartime as opposed to peacetime? )

Mr. Ruwee. No, counsel, I do not see that we should have a peace-
time basis for the handling of administrative discharges and a war-
time basis. 7

The fact that you are at war, of course, makes the situation, the
administration, whether it is personnel administration or anything
else, a more complicated one, and there are some other factors that
start entering into the picture in the individual’s desire, if you please,
to stay in the establishment, which may vary considerably.

But, basically, it seems to me that our standards with respect to
our criteria for discharge and our procedures to the extent that actual
military operations will allow should be followed.

My own experience during the war was that at least certainly on
the court-martial side, that as difficult as proceedings sometimes were
to administer and to hold and collect the witnesses and proceed, that,
of course, we had them. The system is designed to operate under
wartime conditions.

Mr. Creecu. Thank you, Mr. Secretary.

Mr. Everett has some questions which he would like to ask.

Mr. Evererr. Mr. Secretary, with respect to the discharges for
unfitness or for misconduct—administrative discharges—is there not
authority in the regulations of each service to have one board consider
the evidence and then, if the commanding officer does not agree with
that board, to send back the case to another board which may render
a less favorable finding for the respondent ?
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Mr. Runce. I am not sure, Mr. Everett, that I can accurately an-
swer that question.

If I may, we will either attempt to provide an answer to the ques-
tion, or if you would take the matter up with the services.

Mr. Evererr. Perhaps I can rephrase the question in this way:

Assuming that such authority is provided for by the various service
regulations, such as AFR 39-17, the Air Force regulation, with which
I am acquainted, would you think that such authority was desirable,
or would you feel that it went counter to the same type of policy that
we find manifested in safeguards against double jeopardy?

Mr. Ruwnce. If it were the matter of sending the exact case, this
would raise some question. On the other hand, it may well be, it
seems to me, there might be a finding in favor of the man concerned,
and that 3 or 6 months later that, in the opinion of the commandin,
officer, the situation has, if you please, continued or gotten worse, anﬁ
that you build up an accumulative case and that you may well send
it to another board and get a different result, that it may not go to
the same board because the same people may not be there to sit on
the board.

Mr. Everert. Then I understand your answer to mean that in the
absence of new or additional evidence, a case should never be remanded
by a commanding officer to the same board or another board because
he feels the recommendation is too favorable to the respondent?

Mr. Runce. Generally, Mr. Everett, I would agree with that.

Mr. Evererr. Now, apropos of the questions earlier about the
general discharge—and I believe, according to your statistics some
27,000 general discharges were given in the last year—and apropos
of your apparent agreement with the comments by the chairman that
anything other than an honorable discharge creates some element of
stigma, would you feel it desirable to have a requirement that some
sort of board hearing be held before a man could receive anything
other than an honorable discharge?

Mr. Ruwee. T would have some question as to whether or not we
should establish board proceedings to handle the general discharge.
It is true that the number involved is substantial but not great in
terms of the number of people that we process.

I also agreed with the chairman, as you indicated, that anything less
than the honorable discharge raises some question, and this may vary
from situation to situation.

The fact that the discharge is given under honorable conditions
and for limited reasons, that this is probably a matter that can be left
to the commanding officer concerned.

Mr. Evererr. You do not feel it is necessary either to have a board
or to have approval at the departmental level in that type of
circumstance ?

Mr. Ruwnce. Certainly not approval at the departmental level,
and, as I have indicated, I am not sure in my mind that a board is
required to handle the general discharge situation.

Senator Ervin. May I ask a question there?

As T understand it, under the law a person who receives a general
discharge; that is, a discharge under honorable conditions

Mr. Runce. Yes,sir.
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Senator Ervin (continuing). Is entitled to all the benefits which
the law has created for veterans just the same as a person who receives
an honorable discharge.

Mr. Runge. Yes, sir.

Senator Ervin. And any lack of prestige which may result from
the granting of a general discharge is something which the public
and not the Department visits upon the recipient of that kind of a
discharge?

Mr. Ruxge. Yes, sir; I think that is an accurate observation.

Senator Ervin. So you are confronted with a bit of philosophy
which says that it is difficult to remove by law distinctions not created
by law?

Mr. Runge. Yes,sir.

Senator Ervin. Of course, Mr. Everett’s question is whether we can
eliminate that in this respect. As I understand it, the services attempt
to comply with the requirements of due process with respect to notice
and opportunity to be heard in the case of undesirable discharges.

Mr. RuNge. Yes,sir.

Senator Ervin. In other words, he is given notice and can request,
or he is given an opportunity to request, a hearing if his whereabouts
are known to the services?

Mr. Runes. Yes,sir. ,

Senator ErviN. And this hearing can be had.

Am T correct in understanding that, whether he has a hearing in
the first instance or not, a person who is granted or who is tendered
an undesirable discharge can appeal and have a determination made
of tlaat appeal before he is discharged from the service, by a review
board.

Mr. Runge. Mr. Chariman, I think that he may be out of the
service. The appellate procedures within the service may be after
the fact. He may be out of the service. It is a question of correcting
the record or getting the action on the discharge changed.

We do not necessarily hold the individual while the review pro-
cedures are in effect.

Senator Ervin. That is due to the law, rather than the system.
In other words, when a person is tendered an undesirable discharge
by the service, he does have a right to appeal and have a Discharge
Review Board pass on the matter ?

Mr. Rowxee. Yes; and actually, though, there is some difference
within the services that will be, I am sure, brought out by counsel
later on, that the action has to be approved initially at the level of
the officer exercising general court-martial jurisdiction, and in the
Navy centrally at departmental headquarters, and then, over and
above that, there is the Board for Review of Discharge Actions, and
then the other statutory Board for the Correction of Military Records.

Senator Ervin. Yes.

Now, maybe I can get what I am driving at by this question.

Here is a man who is tendered an undesirable discharge and he
says:

“T want to appeal to the Review Board.” :

Does his appeal to the Review Board stay the carrying into effect
of the undesirable discharge?

Mr. Runce. No, it does not, Mr. Chairman.
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Senator ErviN. It is a somewhat defective remedy, then; is it not?
Going to the Review Board rather than having the military discharge
reviewed before it is issued ¢

Mr. Bartimo. Mr. Chairman, if I may just add one thing that
might be helpful, let us take a hypothetical case where you say a man
has been tendered an undesirable discharge. At this juncture it has
been the determination of the military department concerned that
this individual should be out of the service.

Now let us assume that there was an injustice done, which might
be the case. He has two sources, as the Secretary pointed out.

One is the Discharge Review Board. He could go there first and
then get a second bite of the apple by going to the Board of Correc-
tion of Military Records.

Senator Ervin. But in most civil systems of law an appeal stays
the judgment.

Mr. Bartimo. This is true, except that I think that if we instituted
that type of system in this particular type of case, we might be
hamstringing a commanding officer who has a job to do; and this
probably is peculiar to the military.

You realize, if we did not have to be on the ready alert, we did not
live in these perilous times, we had an ordinary peacetime establish-
ment, I think this might be considered. But I am a little concerned
that, if we went that route, we might have a troublemaker, an in-
dividual who may lower morale, an individual who might be more
trouble than he is worth, being retained in the Military Establishment.

Senator Ervin. I recognize that you are dealing with a different
situation, and that the military forces exist for a different purpose
than does society itself. It is just a question in my mind whether
things can be improved.

Mr. Barrimo. Yes, sir, I understand.

Mr. Creecu. I would like to ask:

Is there any reason why an individual could not receive—I realize
today that the procedure does not provide for it, but isthere any reason
why he could not receive—a discharge without any indication of what
type it is, which would indicate that the matter is pending as to the
type of discharge he will receive. He would not be retained in service,
he would be discharged from service, but he would not have the stigma
of having received an undesirable discharge if, in fact, he is later
going to receive an honorable one!?

Mr. Ruxcge. This may or may not indicate that we have not made
the system or the procedure clear. After the initial action is taken,
the undesirable discharge must be approved in the Army and in the
Air Force by an officer exercising general court-martial jurisdiction
before it is 1ssued and before he is put out of the service.

Now, if there were, last year, 14,000 or almost 15,000 undesirable
discharges issued, one would have to relate this to the number of
people that have appealed or have taken the case to the Discharge
Review Board.

Where you are suggesting that the undesirable discharge not be
effective, if you please, until every case as a matter of course had gone
to the Board

Mr. Creecu. No, those cases which are appealed.
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1If a person indicates to you that he is appealing your decision, then

ou would say:

“We are not keeping you in service; we are going to give you a
discharge; but we will not indicate on the discharge the type of dis-
charge until such time as a determination has been made.”

Mr. Ruxce. I understand your point.

Mr. Crercr. Would you perceive objection to that type of
procedure ? ) ) ) )

Mr. Runge. I think suggestions that develop in proceedings of this
kind are well worth giving serious consideration to. Ofthand, I
think that it might have the effect, if you please, of elevating every
case to an appeal case. Why not? I think this is one thing that
might happen.

I think that you perhaps create, in effect, a three- or a two-level
review in almost every situation, and perhaps this is desirable.

T am not sure that it is.

I think that this would be another thing that crosses my mind.
You would have to have some sort of a document that the person would
carry saying that this is a tentative discharge without qualification
pending review, or something of this nature, which, in itself, may
create some other problems.

So that I find 1t a little difficult to say categorically yes or no this
is something worth doing. What I am really saying is that these
suggestions are worthy of our consideration.

Mr. Evererr. Mr. Secretary, as to the procedure for discharge of
persons who have financial difficulties and whose commanding officers
are receiving a number of collection letters about them, are we to
understand then that there is no authority for discharging the service-
man unless it is shown that he is avoiding the payment of just debts?
There is no authority to discharge him simply because he is unable to

ay ?
P Mr. Ruwnee. I think that is an accurate statement. We put it in
the terms of an established pattern, which is certainly more than one
situation showing dishonorable failure to pay. In other words, we
attempt not to be, as I have said before, a collection agency.

Mr. Everert. Now, concerning uniformity, which was the subject
of the chairman’s comments earlier in his opening statement, what
are your views with reference to the present situation under which, as
we have been led to understand it, tﬁ)e Army does not use the special
court-martial as a vehicle for the giving of a bad conduct discharge?

The Air Force uses it for the giving of bad conduct discharges,
and almost regularly furnishes counsel to the accused; and the Navy
uses a special court as a vehicle for a bad conduct discharge but ap-
Parently generally does not furnish counsel to the accused.

Would you comment on this situation ¢

Mr. Runee. May I say first that with respect to our four services
and our three military departments, that uniformity for uniformity’s
sake is not necessarily desirable.

But in terms of this situation, it is my understanding that the Air
Force, although using the general court, allows the special court to
give a bad conduct discharge, that they are scrupulous with respect
to adequate counsel in a case.
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It is the Navy’s position that by the nature of their deployment
and operational situation, that they are obliged to avail themselves
of the special court in the issuance of bad conduct discharges. This
is the position of the services.

I recognize that there are operational distinctions within the serv-
ices that have an effect on personnel administration, like they affect
other things. As to whether or not this situation should, in fact, be
uniform is again, I think something that our office and the Counsel’s
office becomes particularly concerned with, court-martial proceedings,
and should take up with the Judge Advocates. I take itthat you have
two concerns:

(1) The question, if they are going to use the system, the question
of counsel, and the adequacy of counsel.

Now, I would like to say this:

That again, from an operational point of view, this gets very diffi-
cult for the Navy in many cases. In other words, you simply do not
have the qualified counsel easily available.

The admiral points out that the BCD is based only on a verbatim
record, which means that there is a basis for giving a complete review.

I suppose your other question, or depending upon really what your
consideration is, is:

(2) Why doesn’t the Army use the special court ?

Mr. Evererr. This would be another aspect of the question.

Senator Ervin. There isa live quorum.

Mr. Secretary, I wish to thank you and your aides for the enlight-
enment and assistance you have given the committee. I am sure that
our objectives and the objectives of the Defense Department are
identical. It is just a question of trying to consider whether there is
any other way to arrive at our objectives.

I will ask counsel to continue questioning.

(At this point, Senator Ervin leaves the hearing room.)

Mr. EvererT. Mr. Secretary, as to the last question, perhaps we can
take it in two stages, as you seem to be indicating.

First, with reference to the Navy situation, would you see any ob-
jection to some change in policy under which, if the bad conduct dis-
charge were to be utilized, counsel would be furnished in the special
court; and then in a situation where a man had been tried at sea and
counsel was not available, perhaps using the record of the special
court, together with other information, in an administrative discharge
procedure, based on misconduct, at which time he would be furnished
counsel at some shore installation—I assume, of course, he would not
be discharged at sea. He would be brought to shore ultimately and
at that time some type of procedure could be utilized where he would
have counsel bring up any point that might be raised ?

Mr. Runce. They do not walk the plank.

‘T am afraid that your description of how you suggest the Navy
handle this is a rather complicated one.

I think you are saying that if counsel were not available, that this
would form the basis for a later administrative proceeding.

Was this your suggestion? .

Mr. Everert. Yes, that in any event the man not be discharged with
a discharge that would create a stigma unless in some way he had
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peen furnished counsel to produce at the trial level any evidence that
might be favorable to him. )

Mr. Runce. If I may, philosophically your suggestion has some
appeal. But, again, this 1s something that we would want to consider
very carefully with the Navy’s Judge Advocate at the Defense level
before saying yes, it should be done.

But I certainly recognize:

(1) The operational problem that the Navy has, and

(2) The committee’s concern about inadequacy of defense counsel
when you have a punitive discharge. o

Mr. Evererr. If we could turn to the other aspect of the question,
which is the Army’s practice, we gathered from some of the Army
responses to questions posed earlier preliminary to these hearings that
the Army apparently considered that, if a punitive discharge was to
be given, it should be in a procedure which had the safeguards of a
general court ; namely, with a law officer and certified defense counsel.

Do you feel that this is, as it were, an overprotection of the accused,
or do you think this is a desirable position that should be emulated
by the other two services ?

Mr. Ruxce. I think when you compare the three, that the Army
has been exceedingly scrupulous on this point.

The Air Force, which uses the special court-martial, but goes the
other way, you see, to insure that there is the record and also counsel.

It seems to me that there is nothing so inadequate about a special
court, so that if you have proper counsel and procedures, in my own
judgment there is no reason why a bad conduct disharge could not
be granted.

Mr. Evererr. Apropos of the special court in the Army, we have
been given quite a bit of material about the Army’s field judiciary
system which, in a general court, involves having a specialized law
officer present to preside over the proceedings.

Would there be some way of adapting that procedure to administra-
tive discharges so that a qualified lawyer, certified on the basis of some
standard such as those that the Army employs, would be present to
preside over the proceeding and insure the fairness of what took place ?

Mr. Runce. Mr. Everett, I suppose this would come back to me
in a little different context. You see, this is a question, if you please,
if we are going to provide this level of legal competence in the admin-
istrative discharge system, of simply having more judge advocates.

_This relates in terms of the number of officers that the services are
given, and particularly the number of judge advocates. This is why
1 say it comes to my office in another context. This, of course, is some-
thing that could be done. It would require, I take it, enlargement
of the Judge Advocates Corps in all of the services. '

Now, in many cases I am reasonably sure—and the services can
testify on this point—that when, in fact, a board is constituted, even
though it may not be required, that they will, in fact, if the people are
available, use the staff judge advocate in this additional role. I am
?ﬁt specific on this point. You would have to ask the services about

is.

But if it were to be a requirement and a general rule, then I think
my answer in terms of enlarging the corps of legal specialists would
be required.
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Mr. Evererr. As to this question of manpower, and use of legal
manpower, we have been somewhat concerned with two phases of it
that would come under your jurisdiction from one direction or the
other.

First, the Air Force apparently adopts a policy unlike the other
two services of really discouraging a guilty plea, which, we would as-
sume, leads to additional need for manpower in a court-martial.

Yet, on the other hand, there is no procedure for providing a legal
member, as it were, or a law officer, for the board proceedings, some
of which are very hotly contested.

Would it not be more desirable, in that service at least, to change
the emphasis and have lawyers present in the contested administrative
cases and try to dispose rapigly of the uncontested court-martial
cases ?

Mr. Runez. This is an interesting projection of the situation in
the Air Force. As I have read the Air Force position on this, I do
not think it is quite accurate to say, although General Kuhfeld can
give you a specific answer on this, that the Air Force discourages
a person who, in fact, desires to plead guilty.

Mr. Evererr. I was thinking there of the requirement which ex-
isted when I was on duty in the Air Force, and which apparently
still exists, that if a plea of guilty is introduced, they still go ahead
and present the evidence to establish a prima facie case.

Mr. Runce. Thisisso.

Mr. Evererr. Just asif it were anot guilty plea?

. Mr. Ruxee. Thisisso.

Mr. Evererr. Which certainly has the effect of inhibiting pleas of
guilty; and, of course, they do not seem to use a negotiated plea.

Mr. Runce. No, they do not; I am not quite sure that the fact that
the trial judge advocate, the prosecutor, puts in a prima facie case,
in itself, inhibits, as you suggest, the plea of guilty.

Why—well, you are questioning me.

Mr. Evererr. My point basically was that one of the advantages
frequently of a guilty plea is to avoid having the court hear all of the
evidence. If you are representing a defendant, you frequently like to
get the guilty plea in and get your client out as fast as possible; but
certainly the Air Force does not encourage the negotiated plea, as the
other services do. :

Mr. Ru~ee. Thisis quiteright.

Mr. Evererr. We wondered, if they were able to afford the luxury
of no negotiated guilty pleas, whether they could not also work out
some procedure for providing law members, qualified law members,
to preside at some of these administrative board proceedings where a
man may be stigmatized for life as a misfit, a homosexual or any one of
a number of things.

Mr. Ru~ce. If Imay suggest, Mr. Everett, in terms of the respective
workloads involved, I think the Judge Advocate of the Air Force
can answer that better than I can.

Mr. Everert. Apropos of another personnel matter, there have
been repeated proposals for a Judge Advocate General’s Corps in the
Navy and the Air Force to match that of the Army. Do you think
that the creation of such a corps would improve the operation of
military justice in the other two services?
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Mr. Ronee. I am just clarifying with counsel where we stand on
some legislation that is related to this matter. I think it is accurate
to say that legislation has gone forward to the Congress, from Defense
to the Bureau of the Budget, and forwarded to Congress, with respect
to a Judge Advocate’s Corps for the Navy.

The Air Force is not included.

Mr. BarTimo. If I may add to that, as the Secretary has pointed out,
the administration’s position with respect to the Navy has been to go
ahead and get a corps for the Navy. The bill has been introduced.
The House Armed Services Committee, unfortunately, because of a
press of business or for other reasons, has not held hearings.

Now, with respect to the Air Force, I think, when you are asking
why don’t you have a corps in the Air Force, the simple answer 1s
they do not want it. And why don’t they want it? Well, as you
know, the Air Force has a theory—I am not saying whether it is good
or bad ; I think it is good—they want what they sometimes call a “Hex-
ibility of approach of administration.” Under this system they do
not have any particular corps designated as such.

The system, I might say, has worked very well.

Mr. Ronee. The Air Force being the last service created, as such,
deliberately took the position that they would not establish statutory
technical services within the Air Force officer corps.

But from what I know of the operations of the Judge Advocate Gen-
eral and of the people asigned to him in the Air Force, that, for all
practical purposes, not in terms of insignia or in terms of statutory
symbols of paraphernalia, that the Judge Advocate General of the Air
Force, in terms of effectiveness of military justice, has all that is re-
quired to get the job done, even though the symbol and the statutory
and administrative is not there.

Myr. Evererr. So then you do not feel that in the other two services it
would be necessary from the standpoint of improving the protection of
the rights of military personnel to have such a corps?

Mr. Runee. I think thatis not required.

Mr. Evererr. We have received proposals, suggestions, from various
sources that the undesirable discharge should 1n some form be sub-
jected to review as to legal issues from the Court of Military Appeals—
or at least to provide review by a civilian tribunal.

What is the reaction of your Department to that type of suggestion?

Mr. Ronee. I read the report of the court with interest, and I must
say that I did not fully comprehend or understand what they were sug-
gesting. Ifthey were suggesting that the undesirable discharge action
be reviewed by a court and eventually by the Court of Military Ap-
peals, then it would seem to me that, instead of mixing the systems, that
you ought to start off, in the first place, and run it through the court-
martial system. On the other hand, if we are talking about a high
level and quasi-judicial review, it seems to me that we have it in the
departmental Discharge Review Boards.

These are boards of very qualified officers that review these matters.
It is true that there is not a civilian echelon in that review procedure.

On the other hand, if it is the civilian review of the action that is
indicated, then if we are proceeding administratively, I think the way
to solve that problem would be to change the membership of the Dis-
charge Review Board.

84154—62——4
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In other words, I think either you have a judicial proceeding or you
have an administrative proceeding. It is a question of getting civilian
influence or review and then changing the administrative review.

Mr. Evererr. With respect to the present structure and possible
changes that you just referred to in the concluding portion of your
answer, would you coment on proposals either to consolidate the Dis-
charge Review Boards of each service, with the Board for Correction
of Records in each service, or to consolidate on a departmental basis the
boards maintained in each category by each armed service?

Mr. Runce. With respect to consolidating the Discharge Review
Board and the Correction of Military Records Board, the latter, the
Correction of Military Records Board, has a much broader responsi-
bility than the Discharge Review Board.

I do not know that anything in particular would be accomplished
by such an amalgamation.

And if, in fact, there is something wrong, in the judgment of this
committee or by other students of the problem, it seems to me that it
would lie in the structure, the authority and the standards, and that
I see very little that can be genuinely accomplished by simply making
one board where you have two, but with rather different missions.

Mr. Evererr. Would you feel that to insure equal justice under the
law, as it were, it would be desirable to consolidate the Boards for
Correction of Military Records of each service, the Board for Cor-
rection of Military Records of the Army with the Naval Board and
the Air Force Board ?

Mr. Ruwee. In other words, this would be a Department of Defense
Board ?

Mr. Evererr. Right.

Mr. Runee. This may be worth consideration. It would certainly
give a degree of uniformity or a greater degree of uniformity.

On the other hand, by consolidating, if you please, you will end
up with a series of panels. Now, the panels will have cases, where-
ever they come from, of the four services. Nonetheless, unless you
keep mixing the panels, you may tend to get some disparity even
within that system. I am not sure that we would make any substan-
tial contribution to justice by creating a Department-wide board as
opposed to three separate boards. :

There is some advantage, you see, in having separate boards. These |
people come out of the service. They know the operational condi-
tions, the mores, the standards. They have a feel for the situation
when it comes to them, when it comes out of their own service, based
on their own experience, that they might not have if they were work-
ing in other areas. ,

Mr. Evererr. Do you feel, apropos of the administrative discharge
system as it presently exists, that there should be a grant of subpena
authority either to the correction boards or to the boards that hear
the matter in the first instance, in order that they would have the
authority to bring in civilian witnesses who might not otherwise be
obtainable ?

Mr. Runce. Subpena authority on the %)art of the board, or the
defendant, if you please, to subpena, or both ?

Mr. Evererr. Or both, or either.
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Mr. Runge. There may be circumstances in which either the right
of the board to subpena or the right of the individual to present a wit-
ness might be indicated.

I think that, as we know, they do not have the authority now, but
T think the boards go out of their way to develop all of the facts as
best they can. )

Tt is true that they depend upon the willingness of the individual
to appear, if they are not within the establishment. There might be
some advantage, although I must say that I have not seen—it has not
been brought to my attention—that this authority to subpena witnesses
is, in fact, required. But, again, this is a relatively new question and
issue that you are putting to me.

Tt is again one of these things that I think we should take a con-
sidered look at. .

Mr. Everert. 1have one final question, Mr. Secretary.

One of the witnesses who will testify later has submitted a state-
ment in which basically he takes the position that too many people
are getting a discharge under honorable conditions; that, too often,
the services take the line of least resistance and give a man an honor-
able or general discharge when he should receive an undesirable dis-
charge or should be tried by court-martial; and that this is the reason
why the rate of honorable discharges has gone from, I believe, 95
percent-plus to 97 percent-plus.

‘We would appreciate your views on this comment.

Mr. Ronce. If I may suggest that this is a rather cynical view, that
our people take the course of least resistance and, in effect, throw them
out with a rating that they do not deserve. I hope and I trust that
this 1s not the case. It is very difficult, on the other hand, to say cate-
gorically that this does not happen.

Commanders and staff officers concerned are human and this may
happen in certain cases. On the other hand, I think it quite clear, to

‘substantiate the services position that, in fact, we have a higher state
‘of morale, we have better discipline in the service.

I think this can be demonstrated in other ways than looking at the
discharge records and the court-martial proceedings.

Mr. Evererr. You do not feel, then, that the formalities that are
required by the Uniform Code, and otherwise, with reference to puni-
tive discharges or administrative discharges are hampering the serv-
ices ability to get the job done?

Mr. Ronee. I donot think so, and I want to develop this other point
a little further. '

.The services, and particularly the Army, simply because they started
from a different base point, in the last 5 years have made a conscien-
tious effort to improve the basic quality of the people in the establish-
ment, both in terms of the people they are taking in, the selection and
the scrutiny that they give to people who want to reenlist.

We have a more stable professional force, and, therefore, I think—
and we know that this is the case, we know that the reenlistment rates
are higher. We know that we have more people in the service who
a;e ma,Il'ried and have children. We have a stable, professional lot
of people.

o it does not indicate to me that when the punitive discharges go
down, as we can see from the statistics, that this indicates simply mal-
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administration or willfulness on the part of our commanders and staff
officers, because we know that there are other factors, whether there
was any look at the statistics, that we would know by definition as a
social group that we have a sounder, more stable force, in which morale
ishigher and conduct generally is of a higher order.

Myr. Creecu. Mr. Secretary, the chairman has authorized me to say
that the subcommittee appreciates very much your coming here today
to give us the benefit of your experience in this area of the law, and
that it is the feeling of the subcommittee that you made a meaningful
contribution to its inquiry and that, as the chairman has said earlier,
we are appreciative of the overall cooperation which we have received
from you and the various services and members of the Department
of Defense in preparing for these hearings.

Mr. Runge. Thank you, sir.

And, as the chairman indicated, the committee and staff of our office
and the people concerned in the services have the same objective. It
is a question of resolving and working out the best procedures to
achieve those objectives. :

I appreciate being here.

Mr, Creeca. Thank you very much.

Pursuant to the instruction of the chairman, we shall recess now
and reconvene at 2:30 this afternoon.

(Whereupon, at 12:50 p.m., the hearing was adjourned, to recon-
vene at 2:30 p.m., the same day.)

AFTERNOON SESSION

Senator Ervin (presiding). The subcommittee will come to order.

Mr. Creecn. The first witness this afternoon will be the Honorable
Paul B. Fay, Jr., Under Secretary of the Navy. Mr. Fay will be ac-
companied by Rear Adm. William C. Mott, USN, Judge Advocate
General, Department of the Navy; Rear Adm. B. J. Semmes, Jr.,
USN, Assistant Chief for Plans, Bureau of Naval Personnel; Brig.
Gen. Rathvon McC. Tompkins USMC, Assistant Director of Person-
nel, Headquarters, Marine Corps; and Col. Hamilton M. Hoyler,
USMC, staff legal officer, Headquarters, Marine Corps.

STATEMENT OF HON. PAUL B. FAY, JR., UNDER SECRETARY OF
THE NAVY; ACCOMPANIED BY REAR ADM. B. J. SEMMES, U.S.
NAVY, BUREAU OF PERSONNEL; REAR ADM. WILLIAM €. MOTT,
U.S. NAVY, JUDGE ADVOCATE GENERAL; CAPT. JOHN CONNOLLY,
U.S. NAVY, BUREAU OF PERSONNEL; CAPT. DALE MAYBERRY,
U.S. NAVY, BUREAU OF PERSONNEL; CAPT. MACK K. GREENBERG,
US. NAVY, JUDGE ADVOCATE GENERAL; AND GEN. R. M.
TOMPKINS, U.S. MARINE CORPS

Mr, Fay. Mr. Chairman, I would like to preface my remarks to say
our great interest in the constitutional law of the military has pro-
duced such. great men ag Col. John Glenn and Comdr. Alan Shepard.

Senator Ervin. That is wonderful, two great Americans. If the
good Lord will help us get Colonel Glenn back, we will have a most
remarkable achievement.

Mr. Fax. I think just before we came into this room he was just
settling into the ocean.



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 49

On my right is General Tompkins of the Marine Corps, and on my
left Rear Admiral Semmes of the U.S. Navy.

Mr. Chairman, I welcome the opportunity to personally appear
pefore this committee and to make available any Navy information
which will further the purpose of committee inquiry. If it please
the committee, I shall restrict my remarks to a broad rationale of the
Navy’s policies on the matters before this body. More detailed in-
formation on policies and procedures as they affect Navy and Marine
Corps personnel can better be answered by qualified representatives
from each branch. For that purpose, I have asked the Assistant Chief
of Naval Personnel for Plans B. J. Semmes, General Tompkins of
the Marine Corps, and Rear Admiral Mott, the Navy Judge Advo-
cate General to provide technical information which the committee
may require.

Introductory to any treatment of Navy policy affecting the consti-
tutional rights and privileges of its members, there should be clear
understanding of the basic elements which govern the issuance of such
policy. In the Navy’s view, the first of these must be the law of the
land. From the enactments of Congress dealing with military person-
nel, we are given both general and specific direction on the many
aspects of personnel management including incentives, awards, dis-
cipline, and discharge. Navy policy stemming from such enactment
may respond to legislation dealing only with Navy or Marine Corps
personnel, or to Defense Department policy affecting all services.

A second major element which underlies all personnel policy in
the naval service is the recognition that every such policy must con-
tribute to the effectiveness of the Navy and Marine Corps as military
organizations. In this regard we realize that a serviceman’s well-
being must be safeguarded and that high morale and esprit de corps
cannot be maintained in an environment of harsh and unjust personnel
policies. We also feel, however, that military effectiveness will be
damaged if we fail to differentiate between honorable service and that
which is less than honorable. Taking this into account, our present
policies attempt to reward honorable service with honorable recogni-
tion and to withhold such recognition from those who refuse to accept
the obligation of military service.

From an examination of the questions forwarded earlier by you,
Mr. Chairman, to Mr. McNamara, we feel that two areas of particular
committee interest relate to the Navy’s policy on and use of the ad-
ministrative discharge and the overall adequacy of safeguards to
constitutional rights in both legal and administrative proceedings.

Turning first to the administrative discharge. As you know, all
services operate on a Defense Department policy which establishes
uniform standards for discharge. In implementing that policy, the
Navy and Marine Corps have established service policies which re-
spond to the particular needs of each branch. At the outset, let me
say that the administrative discharge for cause fills a vital need which
can be satisfied by no other means. Administrative discharges are
not limited to the handling of poor performance alone but also serve
a variety of other needs. These include the separation of recruits who
for one reason or another cannot complete early training, the separa-
tlon of persons with personality disorders and those who through no
fault of their own cannot complete a service enlistment.
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In cases of overall bad performance or specific incidents of mis-
behavior or misconduct, the administrative discharge is resorted to
only after it has been determined that further retention of the indi-
vidual would not be in the best interests of the service. In this cate-
gory there are three broad classifications: First, the individual who
has been tried and convicted in a civil court of serious crime. Since
it is not feasible to retry these persons for the same offense and since
their retention would often be damaging to commmand morale, they
are best separated administratively. The second classification is that
of the admitted participant in homosexual acts where trial by courts-
martial is not feasible because of lack of corroborating evidence or
refusal of witnesses to testify. In the presence of convincing evidence
of homosexual involvement, such persons must be separated .as mil-
itary liabilities. The third classification involving administrative
separation for misbehavior concerns the chronic military offender
whose individual offenses may not warrant punitive discharge but
where the total record provides ample evidence that the individual’s
retention will lead to further disciplinary involvement and punitive
discharge.

The naval service cannot harbor the above-described convicted
felons, sexual deviates, and chronic military offenders. To do so would
be to damage the moral fiber and military effectiveness of the organi-
zation. They cannot be segregated in the service and their presence
in any command tends to degrade the attractiveness of the service for
high-grade career personnel. By the same token, a service which is
dependent upon the community for the recruitment of sons and daugh-
ters cannot afford the inevitable public image that comes with mis-
conduct of a small percentage of military personnel.

If it can be agreed that administrative separation is appropriate
for certain types of misconduct, there remains the question of what
type discharge shall be issued—honorable discharge, general dis-
charge, or undesirable discharge. In these days of universal military
service, every young man who is physically able is liable to serve a
period of active and Reserve service. In the Navy and Marine Corps,
honorable separation is not given lightly. It is based upon marks
accumulated during the entire period of enlistment. It is held up as
something to work for while in service and has come to have consid-
erable meaning in the civilian community as evidence of reliability.
Persons who complete their enlistment or period of obligated service
but who have not maintained good conduct grades are given general
discharges. Neither honorable nor general discharge is appropriate
for the individual who through his own serious misbehavior must be
separated before he has completed service. In effect, such an individ-
ual has achieved early release from the legal obligation of active serv-
ice and has completely escaped any Inactive Reserve obligation which
might apply to his enlistment. To characterize his service and dis-
charge as honorable or under honorable conditions would be to negate
the incentives now operating in behalf of truly honorable service.
We believe that the undesirable discharge does fill a requirement and
that its selective use accurately reflects the deserved discharge of a
very small percentage of service personnel. In like manner, we believe
that general discharges should be given when poor performance war-
rants a discharge less severe than undesirable.
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Relative to the matter of protecting and safeguarding constitu-
tional rights in legal and administrative procedures, I feel that the
rights of Navy men and Marines are adequately safeguarded under
the provisions of the Uniform Code of Military Justice, and Defense
Department policies governing administrative separation. The uni-
form code insures the protection of individual rights from the time
the person is first suspected of having committed an offense until
final review of his case by the U.S. Court of Military Appeals 1s
completed. 1In the case of administrative discharge under conditions
other than honorable, Navy and Marine Corps procedures restrict such
action to a very small percentage of offenders and then only after
adequate safeguard of individual rights.

In summary, the Navy and Marine Corps feel very keenly the
responsibility of safeguarding the interests of individual members
of our service. We also recognize that the shortcomings of recruiting
procedures and early screening permit entry into the service of a few
individuals who will not respond to the stimuli of leadership, diseci-
pline, and ?ride of service which motivate most young servicemen.
For some of these individuals, separation will be through the process
of courts-martial. For others, administrative discharge, whether
under honorable or other than honorable conditions, should be used.

Senator Ervin, Proceed, Mr. Creech.

Mr. CreecH. Thank you, sir.

Mr. Secretary, you have supplied the subcommittee with a great
deal of information in advance, and so we shall endeavor to avoid
repetitive questioning. However, there are a number of questions
that we would like to pose at this time to either you or one of your
aides.

You mentioned, sir, on the last page of your statement that in the
case of administrative discharges under conditions other than honor-
able, that these procedures are restricted to a very small percentage of
o_ﬂ”%nders, and then only after adequate safeguards of individual
rights.

This morning Assistant Secretary Runge indicated to us a number
“of safeguards, and I don’t know if you are familiar with his statement
and if you are alluding to the same safeguards which he mentioned.

Specifically he alluded to such things as the individual will be
given notice. In other words, he will be given some opportunity to
be advised that this is being considered, and to have his case heard
by a board of not less than three officers, and so forth, and to appear
m person, be represented by counsel if reasonably available, and
submit statements in his own defense.

Acre there any other safeguards that you have in mind in addition
to those which he mentioned this morning ?

Mr. Fay. We use all those safeguards, and I am trying to think
of any other safeguards. Can you think of any, Admiral?

Admiral Morr. We have a departmental review in some cases.

Mr. Fay. That comes after, for the Navy. I would think they gen-
erally cover the safeguards that the administrative discharge allows
A man.

. Mr. Creeca. Well, sir, I should like to inquire as to whether there
1s any set time with regard to notices. Is an individual given a cer-
tain number of days’ notice ?
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Mr. Fay. Prior to being notified of what his type of discharge is
going to be?

Mr. Creecu. Yes, prior to having his case heard by the board, is
he given a certain definite number of days’ notice or does this vary
with the individual cases?

Mr. Fay. No, he isnot given any set time.

Mpr, CreecH. Isthere any rule of thumb?

Mr. Fay. No. I would think it is just as a matter of the adminis-
trative ability to get the case before these officers.

Mr. Creecu. T wonder, sir, if you would enlighten us as to what
is meant in the Navy when we say that he shall be represented by
counsel, if reasonably available, rather than who if reasonably avail-
able shall be a lawyer.

Mr. Fav. As you probably know, we have the Navy School of Jus-
tice, through which we put about 1,500 officers a year for about a
period of 7 weeks. They are given a background of how courts-
martial and administrative discharges are handled.

1t is generally found that there will be some of these officers avail-
able for this man to have as counsel, if there is not a lawyer available.
He does have the right if he so desires and wants to employ a private
counsel.

Mr. Creecu. What would happen in the case of a man who is at
sea, for instance, who wanted to employ private counsel? Would
his case be continued until he was in port and have the opportunity to
employ counsel ?

Mr. Fay. As Admiral Mott just informed me, very few of these
cases are processed at sea. If the case should be processed on board
ship at sea, and a lawyer is on board that ship, he would be assigned as
counse] if his other duties did not prevent him from serving as counsel.

Mr. Crercr. And the same would be true I presume for men who
are stationed overseas?

Mr. Fay. That is correct.

Mr. Creeca. I was impressed with your statement, sir, concerning
the degree of emphasis which the Navy and the Marine Corps places,
of course, on honorable separation. You have indicated that this is
not something which is considered lightly.

‘We have had it proposed to us that in some services perhaps honor-
able discharges are given in some instances to avoid the difficulty of
ferreting out people, of confronting them with courts-martial, and
situations which might be difficult to process. I gather from your
statement that you do not feel this is the case.

Mr. Fay. That is not the case in the Navy or the Marine Corps.

Mr. Creecu. I was also very interested in your statement that—

since it is not feasible to retry these persons for the same offense—
meaning, of course, Marines and sailors who have been convicted by
civilian courts, civil courts—

and since their retention would often be damaging to comand morale, they are
best separated administratively.

We have had a number of complaints from servicemen alleging that
in some instances they may not be tried for the same offense, so we are
not maintaining that there is double jeopardy, but they have main-
tained that they were tried for offenses growing out of the offenses
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for which they were tried in civil court, and in some instances the
allegation is made that, where they were convicted of relatively minor
offenses by the civil court, they had been administratively processed
for what they considered to be a very minor offense,

Mr. Favy. %ome offenses in the civilian community are looked on
with less severity than those in the military community. I think we
all appreciate that you live in a different life under a military com-
munity than you do in a civilian community. The offender must be
considered in the light of the effect on the naval service and the effect
on the morale of other men serving with the individual who has com-
mitted the offense.

Mr. Creecm. So that one consideration would not necessarily be
the seriousness of the offense per se, but its impact upon the service.
Would that be a. consideration?

Mr. Fay. I would feel that is correct. Do you concur with that,
Admiral ?

Admiral Semwmes. Suitability of the man.

Admiral Morr. I would like to point out that our regulations state
that you can’t try a man for the same act or acts unless it is approved
by the Secretary.

Mr. Creecu. Thank you very much. That is very interesting. I
don’t believe that is a requirement, or rather that that is a regulation
of the Army and the Air Force. Do you know?

Admiral Mort. I can’t answer that question. We will provide it
for the record, or they will provide it.

Mr. Creecu. I think we will perhaps ask them the same question.
What is your feeling, Mr. Secretary, with regard to the procedures
which are employed in administrative discharges, and for that matter
courts-martial? Do you feel there should be any different procedures
for wartime as opposed to peacetime ?

Mr. Fax. No, I don’t. Of course, I think the one thing that in war-
time, your prime objective is winning the war, and everything else
has to be secondary to winning the war. :

Now if we find that under wartime conditions that we have to limit
the procedures to a degree in order to satisfy our desire of winning
the war, I think that will have to be considered at that time. But I
would think the procedures that we have now should adequately take
care of us during wartime.

Mr. Creeca. It has been recommended, it has been proposed rather,
that there is no necessity for military jurisdiction over retired person-
nel not on active duty. In your opinion should this jurisdiction be
eliminated ?

Mr. Fay. You are speaking of retired military personnel ?

Mr. Creecu. Thatis right.

Mr. Fay. Who are still on military retired pay?

Mr. CreecH. Yes.

Mr. Fav. I would like to pass that one to the Judge Advocate
General.

Admiral Morr. We have actually tried at least one retired officer,
and he has been convicted.

However, we try retired officers in very rare instances. It has been
my recommendation to the Secretary in the past that we not try a
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man unless the Navy was so inextricably involved in the case that
it reflected upon the whole Navy.

You may remember the case of Admiral Erdman, in which there
was considerable pressure on the Navy to try this officer by general
court-martial. The Secretary decided not to do this, that is, not to
ask that he be delivered to the Navy for prosecution. It was pri-
marily a civil offense, and the Department of Justice had jurisdiction.
I felt the Department of Justice should proceed in the case, which
the Department of Justice did.

So by and large it not only has been my recommendation as Judge
Advocate General to the Secretary not to try retired people, but the
Secretary has gone along with it.

However, we would not wish to relinquish our jurisdiction over
retired personnel because there are certain cases, where the Navy
might want to take action. We have had one homosexual case
where there were active military people involved, and we felt that this
so involved the service that the service should retain jurisdiction, the
Congress having specifically given it to the service by law.

Mr. Creecr. My next question concerns courts-martial, and I won-
der as a practical matter how are the members of the court-martial
selected by the commanding officer.

Mr. Fay. Isthat directed to me?

Mr. Creecu. It would be directed to you, sir.

Mr. Fay. I will just say what I know about it, and then I will pass
it to the Judge Advocate General. If you are speaking of just a
summary court-martial, I think that the commanding officer picks the
man he feels is the best qualified along legal matters. This would
probably be somebody who has been through the Naval School of
Justice.

If he happens to be a lawyer, he would be the man he could select,
but in most cases he would be the man who is familiar with the pro-
cedures, and in the case of the special court-martial, again it would
apply to the three members of the court-martial, that is the people who
are the closest and the best and most familiar with the legal practices
of the court-martial. '

As to the general court-martial, I will pass that to the Judge
Advocate General.

Admiral Morr. Mr. Counsel, I don’t really think the criteria for
selection of court members varies between commands, whether it be
high command that select the general court-martial members or
whether it be the commanding officer of a ship who selects the special
court-martial, or the summary court members. All are bound by
good sense and experience to pick the most mature and most judicially
minded people that are available. Actually the Manual for Courts-
Martial abjures him to do exactly this, that he in every case should
pick people to sit on courts, sitting in judgment of either their fellow
officers or their men, who are by experience the most mature people
available. This is the general law which would apply whenever court
members were picked.

Mr.Creecu. To what extent is a member, is a court-martial member’s
performance, reflected in his efficiency rating ?

Admiral Morr. It shouldn’t be reflected at all. I don’t actually
kknow of cases where it is.
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In other words, for a reporting senior to make any remarks which
are derogatory would violate the law; that is derogatory about a man’s
service on a court. It has always been my advice to reporting seniors
not even to say anything that was good about court services.

You can handle his fitness report in other ways without specifically
commenting upon his service 1n a court-martial, by commenting on
how he discharges his duties generally. In the Navy I don’t know of
any case since the Uniform Code of Military Justice went into effect
where command has commented in fitness reports upon the service of
members of courts.

Mr. CreecH. Your answer would be circumsecribed, I presume, to
the Navy and Marine Corps. ‘ '

Admiral Morr. That is correct.

Mr. CreecH. In your experience.

Admiral Morr. That is correct. We have had one or two cases
early in the code, the United States v. Deain, where there might have
been some pressure put upon court members by the president of the
general court-martial. We solved that problem by getting rid of the
permanent president, and we don’t have that any more.

Mr. Creecu. I am sure that you are aware that this is one of the
types of complaints which the subcommittee has received— command
inguence; and of course in a recent case, as recently as last December,
the Court of Military Appeals reversed the case on the basis of com-
mand influence.

Admiral Mort. Thatisnot a Navy case, however.

Mr. CreEEcH. You are correct, it was an Army case. Senator Ervin
indicated this morning, of course, that he was pleased to be informed
by the Army that there was a new regulation, so that in the future
the commanding officer will not be giving instructions to courts-
martial, and we understand that this is being entertained by the Navy,
that you are considering such a regulation. Is this correct? Do you
care to comment on that?

Mr. Fay. Would yourepeat that again? . :

Mr. Creecu. Yes. Senator Ervin has been informed by the Army
that no longer will the commanding officer give instruction to courts-
martial members with reference to the administration of military
justice.

Mr. Fay. I will passthisagain to the JAG.

Admiral Morr. As you are aware, sir, paragraph 38 of the Manual
for Courts-Martial allows this kind of instruction for courts. How-
ever, it is a very delicate matter.

You hate not to give these people any instructions in their duties
as jurors, and yet you must treat very carefully to see to it that you
don’t get on the wrong side of the line and say something which might
be considered to prejudice the trial of the case.

I know that when I was a district legal officer, I wouldn’t allow
anybody else in my shop to give that instruction. I gave it myself.
And I might say that I always advised command not to give it.

I would hesitate to say, Mr. Counsel, that we should give up all
efforts to instruct court-martial members in the duties that they would
have when they became members.

I'would say that there are methods of proper control. The instruc-
tion should be given so far ahead of their prospective service that
1t couldn’t possibly taint their service.
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But I will admit to you, sir, that it is a most delicate area. Of
course, this problem of article 38 instruction would be solved by send-
ing these people to the School of Naval Justice for 7 weeks. Wetry to
send as many as we can. There they get the kind of education and
instruction which gives them the necessary information to sit as a
court member. ,

Mr. Creeca. It is our understanding that the Navy is contemplat-
ing at this time issuing a brochure or booklet which would be issued,
and in that way overcome any obstacle to the courts-martial being
informed, and by the same token would avoid the opportunity for
any command influence by avoiding the discretionary appraisal by
the commanding officer.

Admiral Morr. That is correct. It will be a most difficult book
to write and to review.

Mr. CreecH. But are we correct in that understanding, sir?

Admiral Mort. You are correct; yes, sir.

Senator Ervin. I am under the impression that when you have a
court-martial in the Navy, and you have heard the evidence and the
time comes for the court to make a decision, that under the practice
the youngest officer in the court has to vote first, is that correct?

Mr. Fay, The youngest officer has to vote first?

Senator Ervin. Yes. :

Mr. Fay. That is correct. :

Senator Ervin. In other words, that avoids the young officer being
influenced by anything except his own judgment. In other words, not
yielding in deference to some member of the court who may have had
more experience.

Mr. Fay. Or who are senior to him.

Mr. Crencu. I would just like to inquire, sir, in your view if the
handbook at such time as it is available would preempt the necessity
for any instruction by the commanding officer or anyone else to the
court-martial,

Admiral Morr. I would say that is the design, Mr. Counsel, that it
would preempt the field.

I would like to add that usually the way this article 38 instruction
is carried on is before the court is really impaneled, as you would put
it in civilian parlance. You have a whole group of prospective court
members that you bring in, and you give them this instruction before
they ever sit on a court-martial of any kind.

Mr. Creeca. Mr. Secretary, I should like to ask you, sir, What is
your view with regard to the accusation that the Uniform Code of
Military Justice is too unwieldy to work effectively during wartime?

Mr. Fay. Well, No. 1, it hasn’t been tried in wartime, so it is a pretty
hard question to answer. I would say that it will have to stand the
test of time.

Mr. Creecu. I am certain that you are aware that certain men who
have been prominent in the field of the administration of military
justice, certainly at least one individual, has on occasion proposed that
the code be repealed, and that the Court of Military Appeals be abol-
ished. I wonder what your reaction to that proposal is.

Mr. Fay. Although I have never been exposed personally to the
operation of the Court of Military Appeals, my feeling is that it works
very well.
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I think the UCMJ is a very fair way of dealing with people. We
feel that the administrative discharges, in the way they have been
handled, the courts-martial the way they have been handled, the man
gets justice before either method of discharge.

Mr. CrercH. Do you have any further comments?

Mr. Fay. Yes.

Admiral Morr. Admiral Radford, when he was commander in chief
of the Pacific Fleet, after the Korean war or during the Korean war,
had a study made of all of the commmands in the Far East. The con-
clusion of Admiral Radford was that the code would work in wartime,
judged by the test it was given in the Korean war. i )

r. CreecH. Thank you, sir. Mr. Secretary, are you familiar with
the bill which would provide forthe issuance of rehabilitation
certificates ?

Mr. Fay. I am not familiar with it in detail. I know of it along
in the broad scope of which you expressed yourself.

Mr. Crercu. I wondered if you would care to comment on that
proposal. . ' )

Mr. Fay. Unless I became more familiar with it and the effect it
would have upon our judicial policies and the way we are handling
ourselves, I would rather not comment.

Mzr. CreecH. Would you care for any of your aides to speak on it ?

Mr. Fax. We could submit a position for the record, if that would
be desirable.

Mr. CreecH. I think that would be helpful and desirable.

(The material referred to is as follows:)

DEPARTMENT OF THE NAvY PositioN ox H.R. 1935, 87tH CONGRESS

The Department of the Navy believes that the Department of Defense position,
-as presented in General Counsel, DOD, letter to the chairman, Committee on
Armed Services, House of Representatives on 25 May 1961, is both sound and
tenable. This letter is included in House of Representatives Report No. 515 on
H.R. 1935, -87th Congress.

The opposition to H.R. 1935 is not predicated upon the belief that discharge
review boards and records correction boards would be unable to cope with the
additional workload which would result from enactment of the legislation. With
additional personnel and budgetary support, these boards could handle such ad-
dtional duties. The Department of the Navy does, however, consider it inappro-
priate to have agencies of the Armed Forces issue exemplary civilian rehabilita-
tion certificates attesting to the character, conduct, and habits of persons after
they have been discharged from the service and become members of the civilian
community, because such matters are not within the implied competence of mili-
tary organizations. They do properly fall within the purview of civilian agencies,
Federal and State, which deal with the welfare and social readjustment of
civilians.

Mr. Evererr. At an earlier point, reference was made by Admiral
Mott to the Deain case which involved a permanent president of the
Navy court-martial who would rate the other members.

We have heard claims from various sources—we have heard this
with reference to the other two services actually—that in the boards
of review the senior member, the chairman of the board, would rate
the other members, would give them their efficiency rating, which
seems to involve the same type of problem presented by the Navy
case that I referred to earlier.

In the Navy does the chairman of the board of review rate its
military members?
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Myr. Fay. No, he does not, unequivocally no.

Mr. Evererr. In the Navy, as I understand it, unlike the other
two services, you have used civilians on your boards of review along
with naval personnel. Has this worked out satisfactorily?

Mr. Fav. I believe on our board of review we have civilians, and
we have officers, and it has worked out very well.

Mr. Evererr. Now in reference to an earlier answer I believe you
ointed out on the basis of the information provided by Admiral
fott, that most of the administrative discharges are processed in

port and at a time when lawyers are reasonably available, and not
processed at sea. :

Under those circumstances we wondered whether there was any
necessity for trying a special court-martial case resulting in a bad
conduct discharge, without having an attorney available to represent
the defendant.

In other words, is there a necessity to give a man a bad-conduct
discharge while he is at sea, and not hold the whole procedure at a
time when the ship is docked ?

Mr. Fay. I think under many circumstances we do hold the court-
martial at the dockside. Now if it is necessary to hold it at sea, it is
because they are not going to get to dockside in time, or they wouldn’t
be able to convene at dockside.

Mr. Evererr. It has been our understanding that in only a small
percentage of the special courts-martial resulting in bad-conduet dis-
charges in the Navy was an attorney provided for the defendant,
for gle accused, and if these cases are tried in port, why is it that an
attorney is not furnished? Wouldn’t he be reasonably available?

Mr. Fav. If he is not there, it is because he isn’t reasonably
available. '

Mr. Evererr. Apropos.of reasonable availability, how many law-
yers are there available in the Navy, and if the cases are tried in
port, why would there be such difficulty in getting a qualified law
speclalist, who is present, to advise the accused ?

Mr. Fay. We have, as you know, 668,000, roughly, in the Navy,
and we have 471 lawyers, and it puts a great burden on them.

We have the Navy School of Justice at which officers are indoc~
trinated in the ways of the law. We feel that the graduates of this.
school do a very representative job and very few of the cases that
they act on are actually overturned by a higher authority. So we
feel that they have done a very good job.

(Discussion off the record.)

Mr. Evererr. Apropos of the Navy problem of the unavailability
of lawyers, do you feel that a separate JAG Corps in the Navy would
aid in obtaining more lawyers, or do you think you need more lawyers ¢

Mr. Fay. Actually we have a celling of 566 that we are allowed,.
and we have not been able to build up to that, although we are en-
deavoring to build up to the higher number of 566.

Of course, with the appointment of a new Secretary of the Navy
recently, he has the right to state his views on this pending legisla-
tion. Whether the new Secretary will support the JAG bill remains
to be seen. However, the legislation is before the Congress now.

Mr. Everert. Is one of the theories underlying that proposed leg-
islation that it would attract more lawyers into the service and into.
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the Navy, and thereby enable you to provide counsel in situations such
as those which we were referring to?

Mr. Fay. Ihave heard that strong argument from the Judge Advo-
cate General on my right and then I have heard it represented from
the other side on my left, so this is something which I think probably
the legislation itself would have to decide.

Now we are getting very good young lawyers, and we have good
senior lawyers now, as you can attest to from the officer on my right
and the one directly behind me. But numbers is a problem and
maybe it isn’t just a JAG Corps bill that is going to solve our problem
of getting highly competent people. Maybe there is something related
to pay-

l\gr.y EvERETT. In another vein, with reference to availability of
personnel, am I correct in the premise that there is some provision in
the uniform code for interservice use of personnel?

In other words, for use in a Navy court-martial of a qualified
Air Force law officer and so forth; and, if that premise is correct,
what efforts, if any, have been undertaken by either the Navy or the
other two services, to your knowledge, to utilize legal talent that
might be available in a different service?

Mr. Fay. I would like to pass this question, but I would like to
make one comment in passing. o

I am not familiar with it, but it would appear that this wouldn’t
serve the best interests of the separate service, because the different
services have problems which are unique to their own service, and ¥
think maybe somebody coming from another service wouldn’t under-
stand quite the background which created the situation. But I would
like to pass the question to the Judge Advocate General.

Admiral Mort. I believe this is a matter for determination by the
service Secretaries. The law permits it, you are quite correct.

There is a provision in the Uniform Code of Military Justice which
would allow a law officer of one service to sit in the general court-
martial of another.

It hasn’t been done, to my knowledge, although I do remember
a very famous trial of an Army officer in which I was requested to
furnish a naval defense counsel. The Army officer requested this par-
ticular officer to defend him. I found him reasonably available and
provided him to defend the Army officer concerned.

Mr. Evererr. In that same vein, Admiral, can you see any difficulty
that, say an Army law officer would have in trying a case before a
Navy court-martial, or an Army trial counsel prosecuting a case be-
fore a Navy court-martial, or vice versa ?

Admiral Morr. It would depend somewhat on the case. There are
certain cases in which there would be no difficulty whatsoever. There
would be other cases in which the Army or the Air Force officer might
have a lot of homework to do to learn Navy orders and Navy com-
mand structure and so on.

But I just feel that this is an area which we shouldn’t get into
unless we are forced to get into it. I feel that we should stick to our
own service. It would probably make command unhappy in both the
Navy, the Air Force, and the Army, to have such substitution.

Mr. Evererr. Mr. Secretary, the Army, as we understand it, pi-
oneered in developing a structure of military judges, specialized law
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officers who do nothing but try cases, do nothing but perform duty as
judges.

. Itg was our understanding that the Navy had also experimented with
this program, and according to the responses furnished to the chair-
man earlier, this program had cut the error at the trial level by a very
significant percentage.

We wondered what plans the Navy had either for continuing this
program or for expanding it, or whether, on the other hand, they
intended to cut it out altogether.

Mr. Fay. No. The Navy is trying this on a trial basis now, and
I think they have found that it has been very successful so far, and
I think if it continues to show the success it has, that we will recom-
mend that this be expanded.

Mr. Waters. Mr. Fay, I just have one or two questions. I think
you indicated that in connection with the rating of members of the
court-martial, it could be handled in some other ways. Do you recall
those words? Perhaps it was Admiral Mott.

Mr. Fay. I thinkit was. .

Admiral Morr. They were my words. What I was suggesting
was that when you rate an officer, you rate him on his overall per-
formance of duty and on the fitness report form there is a place, 1
believe, which says “collateral duties.”

You could take his court service into consideration there. That is
to say, if he performed very well, you would mark him high in col-
lateral duties. You might possibly, if he had gone into the court out
of uniform or something like that, mark him down in military neat-
ness just as you would if he went in some other place out of uniform.

It has nothing to do with his performance as a member of the court.
Tt is just an overall evaluation of his service as a military officer.

Mr. Waters. As I understand it then, Admiral, any dissatisfaction
expressed by a convening authority would certainly not be under any
circumstances reflected on an officer’s efficiency report for any other
reasol.

Admiral Morr. That is correct. I might give you an example. I
won’t mention where, but I went into a courtroom at a command
recently where I noticed that not only didn’t they have the accused
in the proper uniform of the day, but the court members were in
every different kind of uniform that the Navy has. It was a very
unmilitary looking place, and I suggested to the admiral at this
particular command that he ought to look into the way he ran his
courts. After all, this is a place where the military is on display.
Their appearance has nothing to do with the way they vote or their
performance, but it does have something to do with the way they
look and the way they conduct themselves.

Mr. Wargrs. Thank you, Admiral.

Mzr. Fay, I believe perhaps your expression in connection with the
use of administrative discharges in court-martial was that they worked
very well for the type of men upon whom they were used. Is that
correct ?

Mr. Fay. Well, for

Mr. Waters. I don’t want to state your words inaccurately. ]

Mr. Fay. If I said it that way, I would like to rephraseit. I would :
say that they work very well for the people who have to be brought’
before them.
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Mr. Waters. And would you care to elaborate on that, sir?

Mr. Fay. Well, I would be happy to. It might take some time
because it would take the full gamut of the charges of the people who
would be brought before them. :

But I will say that when we speak of undesirable discharges, we
are speaking of only 2 percent of the people who receive administrative
discharges. So we are speaking of a very small amount.

Mr. Waters. The reason I brought that up is perhaps for the pur-

ose of clarification. Certainly you didn’t indicate or mean to indi-
cate in any way that this was because the people had something wrong
with them that they were brought up in that fashion ¢

Mr. Fay. No. I think the individual himself creates the situation
that brings him up under these administrative procedures.

Mr. Waters. Thank you, sir. Thank you, Mr. Chairman.

Senator Ervin. Could it be said that a general discharge is used
to separate from the service persons who have certain defects in apti-
tudes or medical capacity or behavior, rather than a person who has
serious lapses in behavior?

Mr. Fay. That is correct, and, Mr. Chairman, amazingly enough
even of those groups of people who fall into the unsuitable category,
two-thirds of those people get honorable discharges and only one-
third get general discharges.

Senator Ervin. In other words, it is reserved to those who in a very
real sense are inadequate to meet the high standards that you would
like to have in the service ?

Mr. Fay. That is correct.

Senator Ervin. Is it a fair inference that a substantial proportion
of those who receive undesirable discharges take those discharges
rather than to be subjected to court-martial ¢

Mr. Fay. That is true. '

Senator Ervin. They prefer to go out that way rather than to be
s111bj$cted to court-martial, and the Navy of course prefers that method
also? .

Mr. Fay. That is correct.

Mr. Evererr. T have one more question in somewhat the same vein.
We had a general impression from some of the material furnished to
us that in the Navy the practice is that if a man is proposed for un-
desirable discharge because of misconduct, and if he requested trial
by court-martial, and you do not try him by court-martial, for what-
ever reason it may be, then he is given the benefit of the doubt and
given a discharge under honorable conditions. Isthat a correct under-
standing ?

Mr. Fax. Could you phrase that again, please ?

Mr. Evererr. That if you are thinking of discharging a sailor or
marine by reason of misconduct, giving him an undesirable discharge,
and if he says, “No, I want to be tried by court-martial for this”, and
if for some reason you decide not to try him, then he is given the benefit
of the doubt and discharged under honorable conditions. Is that the
way it works?

Mr. Fay. Tam told that that is the way it works.

Mr. Evererr. That if he wanted a.trial, he would get the benefit of
the doubt and would be presumed innocent unless it was proved that
he was guilty when tried by a court-martial?

84154 0—62—5
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Mr. Fay. I find it hard to accept, but I am told that is the way it
has worked in the cases that they have had brought before them. This
situation applies only to sex perversion cases.’

Mr. Everert. Thank you.

Senator Ervin. Mr. Secretary, if there are no further questions we
certainly are indebted to you and the members of your staff for the
assistance you have given us in this matter, and I am certain that
your objectives and ours are the same,

Mr. Fay. Thank you very much, Mr. Chairman, and thank you for
your very fair treatment of us.

Mr. Creeca. The next, witness will be the Honorable Alfred B. Fitt,
Deputy Under Secretary of the Army for Manpower. Mr. Fitt, I
believe you are accompanied by Mr. Raymond Williams, Executive
Secretary of the Army Board for Correction of Military Records;
Maj. Gen. Robert A. Hewitt, Director, Military Personnel Manage-
ment, Deputy Chief of Staff for Personnel; and Maj. Gen. Bruce
Easley, Director, Army Council for Review Boards.

STATEMENTS OF HON. ALFRED B. FITT, DEPUTY UNDER SECRE-
TARY OF THE ARMY (MANPOWER), AND BRIG. GEN. A. B. TODD,
JAG; ACCOMPANIED BY RAYMOND WILLIAMS, EXECUTIVE
SECRETARY, ARMY BOARD FOR CORRECTION OF MILITARY
RECORDS; MAJ. GEN. ROBERT A. HEWITT, DIRECTOR, MILITARY
PERSONNEL MANAGEMENT, OFFICE OF DEPUTY CHIEF OF STAF¥F
FOR PERSONNEL; MAJ. GEN. BRUCE EASLEY, DIRECTOR, ARMY
COUNCIL OF REVIEW BOARDS; AND COL. ALVIN D. ROBBINS,
EXECUTIVE, ARMY COUNCIL OF REVIEW BOARDS ‘

Mr. Frrr. Mr. Williams is not here this afternoon, but we are pre-
pared to go ahead.

Mr. Creecu. Would you please identify the gentlemen with you
for the record ?

Mr. Frrr. My name is Alfred B. Fitt, Deputy Under Secretary of
the Army for Manpower. On my right is Brig. Gen. Alan B. Todd,
Assistant Judge Advocate General for Military Justice, and on his
right. is Maj. Gen. Robert A. Hewitt, Director of Military Personnel.

On my left is Maj. Gen. Bruce Easley, Director of the Army Council
of Review Boards, and I should say that General Todd will follow
me with a prepared statement, concerned primarily with the rights
and protections afforded to our Army personnel in trials by courts-
martial,

My statement to you today will primarily be concerned with the
subject of administrative discharges from the Army, but before getting
down to details I have some general comments which I hope will be
helpful to the subcommittee.

The Army is an amazingly large institution, and that it runs at all,
much less well—and I suggest that it does run well—is a circumstance
for which all Americans are entitled to be proud and thankful. At
the moment there are over a million soldiers in uniform. Since the
beginning of World War IT more than 15 million men and women have
worn that uniform, so you can see that a very significant fraction of
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our adult population has had real, living, breathing experience with
Army customs, habits, discipline, and achievements.

In those it touches directly the Army inspires as many emotions as
are found in mankind. The horrors of war aside, most are happy in
their service careers; some grumble; some fall in between; but the
Army is a pride-inspiring institution, and those who have served in
it, or are serving now, are almost all of them proud of their roles and
proud to be able to say they have served their country in this fashion.

The point I seek to make is that the Army is not a monolithic estab-
lishment separate and apart from the American stream, with concepts
and practices opposed to our country’s carefully built and carefully
preserved traditions of justice and decency and freedom. It is not a
totalitarian organization, with officers arrayed against enlisted man
and giving only lip service to the standards embodied in our Con-
stitution or in the laws that Congress has passed for the government of
the armed services.

Many people have only the vaguest notion of military justice, and
when they think about it at all they tend to perceive the Army as
an establishment in which obedience is coerced and disobedience or
misconduct ruthlessly, swiftly, and arbitrarily punished, with no
hope of appeal or escape from the supposed brutalities of the system.

Yet nothing could be further from the truth. Over and over again,
as my own experience with Army justice and Army discharge pro-
cedures has broadened, I have been struck by the scrupulous care
which is taken to give maximum protection to the serviceman whose
contribution or faithfulness have come into question. His entitle-
ment to counsel is, for example, far greater than that of a person
out of uniform. Adverse decisions, whether by a court-martial or
an administrative board are not only subject to review, but the re-
view is automatic and in almost all cases multiple. Even after his
separation from service the man with a less-than-honorable discharge
‘can petition the Army Discharge Review Board to upgrade it, and
if his case fails there he can proceed to the Board for éorrection of
Military Records on which sit only civilians. Clemency and mercy
are the rule rather than the exception. For example, the sentences
of those convicted at general courts-martial are set aside or modified
on review in about two-thirds of the cases—a far cry from civilian
justice, where appellate review of the sentence itself is almost
unknown.

My next general observation has to do with the nomenclature of
discharges. I think everyone will agree that if a man’s service is
- to be characterized at all, then discharge certificates ought not to
characterize everyone’s service with the same adjectives because not
everyone’s service is the same. Most men serve honorably and
faithfully, and these—254,046 of them in 1961—receive honorable
discharges. A handful of men—510 in 1961—following criminal
conviction at a general court-martial receive dishonorable discharges.

But then there are the soldiers who fall in between the clear cate-
gory “honorable” and the equally clear category “dishonorable.” In
this in-between area we find the constant AWOL, the alcoholic,
the deadbeat, the civil offender, the shirker—men guilty of no enor-
mous crimes and running the gamut from almost acceptable in their
conduct to almost completely unacceptable.. The label to put on this
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kind of man when he’s discharged has varied over the years. From
1893, when discharges first began to characterize service, and for the
next 20 years there were only three kinds given, “discharges,” “dis-
charges without honor,” and “dishonorable discharges.” In 1913,
the Army began to issue an unclassified discharge which actually
fell somewhere between “honorable” and “without honor” and well
above “dishonorable,” and this in turn was superseded in 1916 by
the “blue discharge” which continued in vogue until 1947.

The blue discharge did not characterize service at all and could be
issued under honorable as well as other than honorable conditions.
Inevitably the bland ambiguity inherent in this situation led to a
common belief that honor was incompatible with a blue discharge,
and so in the public mind the stupid were lumped with the shifty,
and the minor offender with the chronic troublemaker.

Another defect of the blue discharge was that if given under hon-
orable conditions there was no loss of VA and related benefits, but
if given under other than honorable conditions certain forfeitures
were possible. Inasmuch as the discharge certificate itself told the
VA nothing except that the man might be ineligible, a laborious
inquiry had to be made in every case by that organization to deter-
mine the veteran’s eligibility for benefits.

In 1947, the nomenclature was changed in an effort to cope with
the problems I have just described. In place of the blue, we
adopted—and still have—two kinds of discharge, the general, which
is issued under honorable conditions, and the undesirable, issued under
other than honorable conditions.

We believe that the range of administrative discharges, honorable,
%eneral and undesirable is now sufficiently discriminating to permit

air and unambiguous characterization of a soldier’s service. To be
sure, the fact that a man did not earn an honorable- discharge will
be at the very least a personal embarrassment to him in afteryears
and may in some instances, particularly if he were given an undesir-
able discharge, handicap him severely in seeking employment or in
other ways. But this will follow so long as we isssue more than
one type of discharge, no matter what nomenclature is adopted.
Our real concern, and I have no doubt yours as well, is that our
system for determining administratively that a soldier should receive
something less than an honorable discharge is as completely fair and
as completely accurate and as completely reliable as men can make
it, while still being workable.

There are ampﬁa statutory provisions authorizing the Secretary of
the Army to issue administrative discharges without specification
as to type, or in which the law clearly contemplates administrative
discharge under other than honorable conditions, The current law
and its predecessors, essentially unchanged since 1776, have been
interpreted by the courts to mean that the exact method of separa-
tion and the characterization of the discharge are the prerogatives
of the executive who has the power to issue the discharge.

The criteria and procedures established for the award of discharges
are provided in detail in copies of our regulations which have pre-
viously been furnished the committee, but Jet us consider the case of
a soldier who ultimately receives an undesirable discharge. :

Prior to the commencement of formal proceedings, every effort
is made to rehabilitate the individual. Only when reassignment,
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counseling or other rehabilitative efforts have proven fruitless is he
considered for separation with less than an honorable discharge.
The appropriate commander may then recommend to the next higher
commander that the soldier appear before a board of officers to
determine whether he should be retained in the military service.

Prior to appearance before the board, and at each stage of proc-
essing thereafter, safeguards have been established to assure that the
rights of the individual are fully protected.

After notice is given a serviceman to appear before a board of
officers, he is examined by a medical officer. The doctor furnishes the
individual’s commanding officer a complete report on his mental and
physical condition. The examiner will also state, if appropriate, that
the individual was, and is, mentally able to distinguish right from
wrong, and to adhere to the right, and that the individual has the
mental capacity to understand and participate in subsequent board
proceedings. If it appears that the existence of a mental or physical
disability is the cause or contributing cause of unfitness, a board of
medical officers will be convened to examine the serviceman.

During proceedings before the boards of inquiry, the soldier is en-
titled to military counsel, a legally qualified counsel, if reasonably
available, or civilian counsel. If civilian counsel is selected, the indi-
vidual must bear the expense. If counsel of the individual’s own
choosing is not available, an experienced officer of mature judgment
" will be furnished by the convening authority to act as counsel, al-
though the soldier may always decline such help.

The convening authority for these boards is an officer who exercises
general court-martial authority, such as the commander of a division,
or higher commander. Such a commander normally has the benefit
of a legal staff to advise and assist him in these matters.

The board consists of three experienced officers of mature judgment,
at least one of whom is of field grade. Before beginning the proceed-
ings, in the event the individual has previously declined counsel, the
president of the board must advise him of the type of discharge he
may receive, and again advise him that he may request counsel. The
respondent must then either accept or decline counsel, which choice
becomes a part of the proceedings.

During the hearing either the recorder or junior member of the
board presents the evidence and examines the witnesses, including
those of the soldier if he is not represented by counsel.

(At this point Mr. Williams joined the Army witness group.)

Mr. Frrr. A typical presentation will always include, as a minimum,
the military history of the soldjer, and matters pertaining to his
marital status, civilian environment, age and family background. Be-
fore the board hearing is concluded the soldier is afforded full oppor-
tunity to present evidence or to call witnesses in his behalf to the
extent that they are reasonably available.

While such boards are not bound by the rules of evidence prescribed
for trials by court-martial, a general observance of the spirit of the
rules as laid down by the Uniform Code of Military Justice is re-
quired in order to promote orderly procedure.

The individual 1s permitted to be present at all open sessions and
to cross-examine witnesses. He is advised that any statement he
makes may be used against him, and that he need make no statement.
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Neither may he be compelled to incriminate himself, nor to answer
any questions, the answer to which might tend to incriminate himself,
nor to answer any questions, the answer to which might tend to in-
criminate him, nor to produce evidence if it is not material to the issue
or might tend to incriminate him. ' -

After all the evidence is in, the board will recommend either dis-

pa—

charge and the character thereof, or retention in the service (includ-

ing trial periods to be assessed at a later date so as to permit
rehabilitation). » :

The board’s proceedings and recommendations are then reviewed by
the convening authority who has available to him the advice and assist-
ance of his legal staff officers. There is no authority at this level to
direct actions more severe than those recommended by the board. " The
commander may lessen the severity of the recommendations, concur,
set aside the findings and refer the case to a new board, or even dismiss
the proceedings entirely. S

Under present regulations an undesirable discharge may be issued
without board proceedings when a soldier has entered the service under
frandulent conditions but only after careful consideration by a reason-
able senior officer, usually at least at the level of major general. In no
case will the discharge be ordered prior to complete verification of the
facts, including a thorough examination of pertinent records prepared
at time of, or prior to, entry into the service. g

Similarly, an undesirable discharge may be issued without board
proceedings when the serviceman has been on unauthorized absence
for a year or more, or upon his conviction in a civil court of a felony
type offense, or of any offense involving narcotics violations or sexual
perversion.- We have in the works a change in the regulations which
will confer the right to a board in these kinds of cases, except for the
prolonged AWOL, or the man serving a Ppenitentiary sentence im-
posed by civilian authority. In any event, the foregoing exceptions
to the board requirement apply only to Regulars, for reservists may

be issued such discharges only as a result of board action, unless this

requirement is waived by the individual.

The administrative discharge system for eliminating officers is pro-
vided for in considerable detall by title 10 of the United States Code
and, in general, substantially parallels the system for enlisted men,
including the right to counsel, review by a senior Army commander,
and access to records in order to prepare a defense. f

Administration action to separate an officer from the service may
be initiated either by his major field commander or by various agencies
within the Headquarters, Department of the Army. - In either case,
the elimination recommendation is reviewed by the Deputy Chief of
Staff for Personnel prior to being forwarded to the Selection Board
for decision as to whether the officer should be required to show cause
why he should retain his commission. If this board retains the officer;
the case is closed. If the officer is required to show cause, the case is
forwarded to a field board of inquiry.

The field board of inquiry is conducted in the major command where
the officer is assigned. He is afforded a minimum of 30 days to
prepare his case, and appears in person with legal counsel provided
by the Government or his own civilian counsel as he prefers. The
board of inquiry can retain the officer or recommend elimination.
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‘Where elimination is recommended, the case is then referred to the
board of review, which operates under the direction of the Secretary
of the Army. This board may retain the officer or recommend his
elimination. If the officer’s elimination is recommended, the board
of review may recommend clemency. The case is then forwarded to
the Secretary of the Army for final determination. At any stage in
proceedings, the officer may, if eligible, apply for retirement, resign,
or request discharge. '

Mr. Chairman, we have a number of charts which I would like to
explain at this time, and a number of exhibits. Before I get to the
charts, I would like to discuss briefly with you a series of exhibits
we have prepared, hoping to make all of this a little easier to under-
stand, because some of this is rather complex and rather difficult to
keep in mind.

The first chart in the material you have before you I asked to be
prepared so that we could give you a graphic presentation showing
the percent of discharges in the same fiscal years that the committee
asked us to furnish the statistics on.

As you will see from exhibit 1, there is a very modest number of
discharges given which have anything other than the fully honorable
characteristics to them, and there are no significant trends which
appear in this first graphic presentation. :

enator Ervin. Excuse me, Mr. Secretary. I was very much im-
pressed by the figures about the number of dishonorable discharges
m 1961. Only about two out of each thousand that were separated
from the service in that year were dishonorably discharged.

Mr. Frrr. Yes; I think it was about three-tenths of -1 percent,
Senator, and it has continued to go down. It is two-tenths of 1 per-
cent in 1961.

Exhibit 2 presents actually the same picture as exhibit 1, but it
illustrates what you can do with a graph, because we have expanded
the graph to show only the less than fully honorable discharges,
and you can see the peaks and valleys in the rate of issuance of the
general and the undesirable discharge particularly, dishonorable
and the bad conduct discharge having steadily declined in percentage
Importance since 1956, ,

The same is true now of the undesirable, which peaked in 1958
and has steadily declined since then.

I checked with our people on the statistics for the first half of fiscal
1962, the year that we are now in, and actually since we extended the
period of service for all of our enlisted men whose enlistments would
have expired last fall. '

‘We extended them by 4 months in the main. Only those who were
being separated administratively, for one reason or another, other
than expiration of service, were getting out, so that it would give a
very unfair picture if we were to calculate the percentage of less than
fully honorable discharges during that period.

But for the first quarter, July, August, and September last year, the
decline in undesirable discharges which you will note beginning with
the period after 1958 did continue. It will not continue info the



68 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

second quarter, but I expect as we get even with the game during the
latter part of this year we will get a valid trend again.

Now, exhibit 3 is reproduced in large scale over here, and it is
broken down into three parts. First, the judicial actions by which
officers and enlisted men are separated, and then over here on your
right, my left, a breakdown of the various different ways by which
administrative discharges are awarded, and you can see quite clearly
from these charts who hears the cases, who calls them, exactly what
the entitiement to counsel may be, who reviews the proceedings, what
kinds of discharges can be awarded, who has the burden of proof and
other information, which I think will be helpful to the subcommittee
in keeping track of the different ways by which these various separa-
tions are brought about.

Then exhibit 4 in the material that you have is a charge sheet which |
is used in court-martial proceedings, and I particularly wanted to call
to your attention the second page of exhibit 4, because as you read
through this, you will see the very careful steps that are taken to make
sure that the accused is not being railroaded in our judicial system,
our military judicial system. '

This is the sheet that is applicable in the summary court-martial,
and you will note there is a requirement that there be a sworn state-
ment that the man has been informed of the charges against him, to-
gether with a statement which he must sign at the time indicating
whether he objects to the trial or consents to it, and throughout these
forms you can see the care which is taken to make sure that the man
understands his rights, and that the rights to which he is entitled are
conferred upon him.

The next exhibit is the record—a summarized record of a trial by
special court-martial, and again you will see the same kinds of record
keeping that we require to make sure that a proper case has been made
against the man, and that the rights to which he is entitled have all
been respected.

Exhibit 6 is much the same or offered for much the same purpose.
This is the report which is filed by an investigating officer when crim-
inal conduct is suspected. We have what we call an article 32
investigation. :

That means that before any formal charges are launched, a careful
investigation is made, in the course of which the suspected individual
is entitled to counsel.

Then I thought you would be interested in the last five exhibits.
These are specimen copies of the different kinds of discharges that the
Army gives. I had never seen a bad conduct or a dishonorable dis-
charge before, and I thought you might be interested in seeing them
as well. S

That concludes my portion of the Army’s statement, sir, and I
would like to introduce now General Todd to discuss the military
justice aspects of the committee’s inquiry.

Senator Ervin. I might say that these exhibits are very illumi-
nating. I am certainly pleased that you have prepared and presented
thesetous. They certainly make for ease of understanding.

(The material referred to is as follows:)
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ExHIBIT 1
PERCENT OF DISCHARGES BY TYPE BY FISCAL YEAR
PERCENT PERCENT
1 100
HONORABLE—\ M
20 90
00— 80
70 70
80 — 60
50 50
ry . a0
30 _ 30
20 20
10 10
GENERAL
UNDESIRABLE_\
DISHONORABLE\~§ »
‘BAD CONDUCT—

FISCAL YEAR S1 52 53 54 55 56 57 58 59 60 61



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

70

28 IS dV3A IVOSId

0

I +LONANOD ava

p 3T1aVIONOHSIa

/

2
= I1aviis3aanNn

-—

IVH3AN3ID

]

SNOLLIONOD
S agvuoNoH

ANID¥ad

996
(a4
¥'Z6

y°96 y°96
(34 L)
€726 L'v6

“4V3A TVISId A8 IdAL A9 SIOYVHOSIA 40 INIDY¥Ad

1°66
6°1
2'e6

6°v6
L1
2'e6

8°G6
s'2
£'€6

9°L6
9'e
0°S6

2 LISTHXH

6°96
6t
0°€6

§'86
0'e
596

IN3Du3d ¥aaNn

~~ 35vIN3D
L6 8'v6 -¥3dIViOL
6C 9e -IvyaENTO
6'v6 216 IIEVHONOH



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

ExHIBIT 3

Department of the Army
JUDICIAL ACTIONS

71

Summary court-

Special court-

Genersl court-

mart| martial martial
fon of action .- .| Anyone subject to Anyone subject to Anyone subject to
Inoept the UCML. the UCMJ. the UCMJ.
SCM officer..._.—.-_ Composed of at Composed of at

Heard DY co ool
Entitlement to counsel____._________._

Type of discharge that may be issued-.

Burden of proof. .- oo

Not entitled to
military counsel.
May retain
civilian counsel
at own expense.

1, CA; 2, JA officer_.

Guilt established
beyond a reasona-
ble doubt by
Government,

least 3 members.
Appointed military
counsel in every
case. May have,
but not entitled
to, appointed
qualifled military

lawyer.
1, CA; 2, JA officer..

Guilt established
beyond a reason-
able doubt by
Government.

least 5 members.

Appointed JA as
counsel in every
case.

1, CA; 2, B/R; 3,
USCMA; 4, SA;1
5, President.?

1, Dishonorable; 2,
bad conduct; 3,
dismissal.

Guilt established
beyond a reasona-
ble doubt by
Government.

1 Officer dismissal cases and clemency actions.

1 Death and general officer cases.

B/R—Board of reveiw,
CA—Convening authority.
JA—Judge advocate.
SA—Secretary of the Army.

LEGEND

SCM—=Summary court-martial.
UCMJ—TUniform Code of Military Justice.
USCMA—TU.S, Court of Military Appeals.
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Misconduct (AR
635-208) EM only

Unfitness (AR
635-208) EM only

Unsuitablliltf (AR
635-209) EM only

Inception of action by _____......._..

Heard by

CO exercising GCM
authority.

Board of 3 or more
officers, 1 of whom

Usually the immed-
iate CO of individ-

ual,
Board of at least 3
officers, 1 of whom

Usually the immed-

iatla CO of indjvid-

ual.
Board of 1 or more

officers, 1 of whom

is fleld grade. is field grade. is fleld grade.
Board may be Board hearing Board hearing may
waived by GCM may be waived. be wajived.
authorization if
action is based
upon (1) fraudu-
lent enlistment,
(2) conviction by
civil court, (3)
%rolonged AWOL.
oard may be
waived by indi-
vidual,

Entitlement to counsel. . _______._..__ Military counsel Military counsel Military counsel
furnished: legall appointed; legally appointed if re-
qualified eounse qualified counsel quested; civilian
is furnished if is furnished if counsel of his own
available; civilian available; civilian selection at own
counsel of his own counsel selection expense.
selection at own at own expense.

() 5e.

Review. Gcﬁ convening GCM convening SPCM convening
authority. authority. authority.

Types of discharge that may be issued.| 1, honorable; 2, gen- | 1, honorable; 2, gen- | 1, honorable; 2, gen-
eral; 3, undesir- eral; 3, undesir- eral.
able, able.

Burden of proof.. ... ... __.__._. Findings adverse to | Findings adverse to | Findings adverse to
individual must individual must individual must
be supported by be supported by be supported by
substantial evi- substantial evi- substantial evi-
dence. dence, dence.

LEGEND

AR—Army regulations EM—Enlisted personnel

twd—Board G CM—QGeneral court-martial

CO—Commanding officer SPCM—Special court-martial
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ExHIBIT 4

CHARGE SHEET

PUACE - DATE
ACCUSED (Last name, First name, Widdle initial) (Lief aliases when [SERVICE NUMBER GRADE
saterial.
ORGANTZATION AND ARMED FORCE (I the accused ie not[DATE OF BIRTH PAY PER MONTH
a member of any armed force, state other appropriate
tion showing that he iv subject to military 4 Aste s
CONTRIBUTION TO FAMILY OR QUARTERS °
ALLOWAKCE (MCN, 126h (2))
SEA OR <
FOREIGN DUTY
TOTAL $

RECORD CF SERVICE
TRITIAL DATE OF CURRENT SERYICE TEAM OF CURRENT SERVICE

PRIOR SERVICE (A% fo ench prior pariod of service, give inclusive dates of service and organitation in which serving
at termination, if svailable.)

DATA A5 TO WITNESSES

W) ERESSES FOR
HARE OF WITNESS ADORESS PROSECUT 10N ACCUSED

DOCUMENTS AND OBJECTS
CIST AND OESCRIBE. IF NOT ATTACHED TO CHARGES, NOTE WHERE 1T MAY GE FOUND

DATA AS TO RESTRAINT
NATURE OF ANY RESTRAINT OF ACCUSED |DATE LOCATION

DD |F30R:'57458 IONTION O 1 DEC 55 MAY BE USED i
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Charge : Violation of the Uniform Code of Military Justice, Article

Specification

If thia space is insufficient for all charges and specifications, they will be set forth numerically, front to
back, on acparate wheets attached to this page.
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SIGNATURE OF ACCUSER TYPED NAME AMD GRADE ORGANIZATION
AFFIDAVIY
Before me, the undersigned, suthoriszed by law to edminister oatha in cases of this
character, personslly appeared the above-named sccuser this day of. »
19. , and signed the foregoing charges and specifications under oath that he is a per-

son subject to the Uniform Code of Military Justice, and that he either has personal
knowledge of or has investigated the matterz set forth therein, and thet the some are
true in fact, to the best of his knowledge and belief.

SIGNATURE GRADE AND ORGANIZATION OF OFFICER

OFFICIAL CAARACTER, AS ADJUTANT, SUNNARY COURT, ETC.
(MCH, 298, and Articis 302 and 136)

Officer administering oath must be a commissioned officer.

QATE

I have this date informed the accused of the charges against him (NCN, 32f(1)).

, Commanding

SIGNATURE GRADE AND OHGAN!ZATION OF IMMEDIATE COMMANDER
DESIGNATION OF COMMAND OF OFFICER EXEACISING PLACE DATE
SUMMARY COURT-MARTSAL GURISDICTION
-
The sworn charges above were received at hours, this date (NMCN, 33b).

For The!

SIGNATURE, GRADE, ANG OFFICIAL CAPACITY OF OFFICER SIGNING

18T SNDORSEMENT

OESIGHATION OF COMMAND OF CONVENING AUTHORITY PLACE DATE
Referred for tria) to the_______ court-martial appointed by =
. 19___ , subject to the following instrucs
tiona: 2 S
By ! of

COMMAND OR ORDER

S|GIITUREI GRADE, AND OFFICIAL CAPACITY OF OFFICER SIGWING

I have served a copy hereof on each of the above-named accused, this_______ day of

19 .

SIGNATURE GRADE AND ORGANIZATION OF TRIAL COUMSEL

L uhen an appropriate commender signa peisonsliy. inspplicabie words ars stricken owt. Reletive to Broper in-
structions which may be Inciuded in the indoraement of refersnce for trisl, eee MCW, 39j(1). If none. se state.

3
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Fill in blank numbers of pertinent charges sn “all ifications and charges,” a3 may be appropriate for use unless

d ifications or
ental regulations prevent such election (MCM), 32/(2)).
D THE ACCUSED HAS BEEN PERMITTED AND HAS ELECTED TO REFUSE PUNISHMENT UNDER ARTICLE 1S AS TO

DMACCUSWNASNOYIENOMIDNMSHMMWD!IAMEISMTO

GRADE AND ORGANTZATION OF AFFICER EXERCISING JURISOICTION UNDER ARTICLE 1%|SIGNATUAE

RECORD OF TRIAL BY SUMMARY COURT-MARTIAL CRSE HuMBER

(Inserted by convening suthorit

TO BE FILLED IN BY THE ACCUSED
SIGNATURE OF ACCUSED

) 3 CONSENT [TTJ OBJECT TO TRIAL BY SUMMARY COURT-MART iAL

TO BE FILLED IN BY SUMMARY COURT IF APPLICABLE

When an accused has been permitied and has elected to refune punishweat uader Article 16, trial by summary court-
mart may proceed despite his objection.

i.. THE AC&USED. HAV NG RE‘FUS[D TO CONSENHT IN WRITING TO TRIAL BY SUMMARY COURT-MART (AL AND NOT HAVING BEEN PER-
MITTED 7O REFUSE PUMISHMERT UNOER ARTICLE 15, THE CHARGES ARE HEREWITH RETURNED TO THE CONVENING AUTHORITY.

GRADE AND ORGANIZATION OF SUMMARY COURT OFFICER SIGHNATURE

2. WAS THE ACCUSED ADVISED IN ACCORDANCE WITH PARAGRAPH 790, MCM, 19517 (] YES

SPECIFICATIONS AND CHARGES PLEAS FINDINGS SENTENCE OR RFMARKS

NUMBER OF PREVIOUS CONVICTIONS CONSIOERED
(ucM, 738(2))

PLACE

GRADE, ORGARIZATIOM AND ARMED FORCE OF SUMMARY COURT OFFICER (NCW é4) SIGNATURE

Bnter after signature, Only officer present with command™, if such is the case.
TO BE FILLED IN BY CONVENING AUTHORITY (MCM, 39, and app. 14a,)
l;ammznlon PLACE DarE

R
ACTION OF CONVEKING AUTHORITY

GRADE AND ORGANIZATION OF CONVENING AUTHORITY SIGNATURE

ENTERED ON APPROPRIATE PERSONNEL RECORDS IN CASE OF CONVICTION. (wcw, 9lc)

GRADE AND DESIGNATION OF OFFICER RESPONSIOLE FOR THE ACCUSED'S RECORDS| SIGNATURE

ill be attached on

84154 0—62——¢
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ExHIBIT 5

SUMMARIZED

RECORD OF TRIAL®

(and accompanying papers)

of

(Last name, first name, middle initial)

(Service number)

(Rankyor grade)

(Organization and armed force}

By
SPECIAL COURT-MARTIAL

Appoinfed by

(Station or ship)

(Tide of convening authority)

(© dof g auth
Tried ot
on 19.
(Place or places of trial) (Date or dates of trial)
ACTION OF SUPERVISORY AUTHORITY
(Par. 94a (1), (2), MCM, 1951)
19

(Command and location of supervisory authority)

FinaL DisrostTion:
Findings and sentence,-as approved by
convening authority, correct in law and
fact;tofile. . . . . ... ...

Or
Findings and sentence, as modified or
corrected (see remarks), correct in law
and fact;tofile. . . ... ........

Or
Acquittal or sentence set aside (see re-
marks); tofile. . . . .. P

Cories or SCMO DispoSED OF IN ACCORD-
ANCE WrrH DEPARTMENTAL REcULA-
TIONS .« v v v v v e enae e PP

! See back cover for instructions as to preparation and

DD 1 m:‘;; 49 1 Editlon of 1 May 61 may be used.

{Date record received)

Date Remarks
(Signature and rank of judge
advocate or law speciai‘i:t)
arrangement.

« vk
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In the case of

CHRONOLOGY SHEET*

(Name of accused)

79

Date of alleged commission of earliest offense tried: 19
Date record forwarded to supervisory authority:* 19
(Signature and rank of ing authority or his rep )

* The convening authority Date Cumulative
is responsible for completion Elapsed
of the Chronology Sheet. J 7 T— Days?
The trial counsel should re- . Accused arrested or confined by
port any authorized deduc- e . .
tions and any unusual delays military authority of command in
in the trial of the case. [¢]

3Unless otherwise pre-
scribed in departmental reg-
ulations, the supervisory
aul.hority is the officer exer-
cising general court-martial
jurisdiction over the com-
mand. See par. 94a (1),
(2), MCM, 1951.

*In computing days be-
tween two dates, disregard
first day and count last day.
The actual number of days
in each month be
counted.

‘Item 1 is not applicable
when accused is not arrested
or confined or when he is in
confinement under a sen-
tence of court-martial at time
charges preferred. Item 2
will be the zero date if item
1 is not applicable.

*Only this item may be
deducted.

which trial held*. . . ... ...

Charges preferred (date of affi-
davit) .

. Charges received by convening

authority . .. ...

« s s e s .

. Charges referred for trial . . . . . .

. Sentence or acquittal . . .

. Record

Less days:
Accused sick, in hospital, or
AWOL . . ..... e —

Delay at request of de-
fense . . ......... ot

Total authorized deductions ®

Net elapsed days to sentence or
acquittal

received by convening
authority .. . . ...

Action of convening authority . . .

REMARKS:
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SUMMARIZED

RECORD OF TRIAL

(Proper)
of

(Last name, first name, middle initial) (Service number) (Rank or grade)

{Organization and armed force) (Station or ship)
By
SPECIAL COURT-MARTIAL

Appointed by

(Title of convening authority)

(C: d of i hority)

g

Tried at

on 19

(Place or places of trial) (Date or dates of trial) v

COPIES OF RECORD*
.................... copy of record furnished the accused as per attached receipt.
.................... copy (ies) of record forwarded herewith.
RECEIPT FOR COPY OF RECORD*

I hereby acknowledge receipt of a copy of the above-described record of trial, delivered

to me at

this day of 19

(Signature of accused)

‘T hereby acknowledge receipt of a copy of the above-described record of trial, delivered

to me at

this day of 19

(Signature of accused)

' If copy of record prepared for accused contains matters requiring P ion, see paragraph 8ag, MCM,

1951.
* If personal delivery to accused is impossible, see paragraph 82g (1} and page 525, MCM, 1951.

-
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PROCEEDINGS OF A SPECIAL COURT-MARTIAL

The court met (at) (on board) ..... : , at ... hours,

19 , pursuant to the following orders:’

b4

"% Insert here literal coplcs of all appomung and amendmg orders of courts to which the charges have been re-
. feired. »  Any request of an d .for enlisted court with any of the

ability of such’ enlisted persons, will be inserted immediately following the “orders.

Page |
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PERSONS PRESENT*

PERSONS ABSENT *

The accused and the following (regularly appointed defense counsel and assistant
defense counsel) (counsel introduced by him) were present:

The following appointed (reporter) (and) (interpreter) (was) (were) sworn: °

The trial counsel stated that the legal qualifications of all members of the prosecution
were correctly stated in the appointing orders except as indicated below.

The trial counsel further stated that no member of the prosecution had acted as investi-
gating officer, law officer, court member, or as a member of the defense in this case, or as
counsel for the accused at a pretrial investigation or other proceeding involving the same
general matter except as indicated below.*

* List members and counsel by rank or grade and name.

* Reasons for absence before arraignment will not be shown (par. 41d, MCM, 1g51).

? Delete if not applicable.

* 1f a member of the prosecution is ditqualified by reason of prior participation, the disqualifying fact will be shown,
fogether with the action that was taken under paragraph 61e, MCM, 1951.

Page
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The defense counsel stated that the legal qualifications of all members of the defense
were correctly stated in the appointing orders except as indicated below.'

The defense counsel stated that no member of the defense had acted as the accuser, a
member of the prosecution, investigating officer, law officer, or member of the court in this
case except as indicated below.”

The trial counsel announced that the accused had (not) made a request in writing
that the membership of the court include enlisted persons.

The members of the court and the personnel of the prosecution and defense were
sworn.

Each accused was extended the right to challenge any member of the court for cause
and to exercise one peremptory challenge against any member.

The following members of the court were excused and withdrew for the reasons stated
opposite their respective names:

There was no contest with respect to the challenging of any of the members for cause
except as indicated below.

The accused was then arraigned upon the following charges and specifications:*

:H individual counsel is present, show his legal qualifications or lack of legal qualifications.

*If a member of the defense is disqualified by reason of prior participation. the disqualifying fact will be shown

together with the action that was taken under paragraph 61f(4). MCM, 1951. .

* 2 Insgn, following this page. the charge sheet. Usc the accused’s copy of the charge sheet to prepare his copy of
¢ record.

Page ...
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The defense had no motions to present except as indicated below.'

The accused pleaded as follows:*

PRESENTATION OF PROSECUTION CASE

The trial counsel made (an) (no) opening statement.

The following witnesses for the prosecution were sworn and testified in substance as
follows:*

! The substance of any motions madc by the defense before pleas are d will be ded here, together with
the ruling of the court th The of any made by the defense after pleas are entered will be re-
corded at the proper chronological point in the record, together with the ruling of the court thereon.

*If the president explains the meaning and effect of a plea of guilty, the record will show the explanation as indi-

ca(ed at page 533, MCM, 1951.
® Unless otherwise prescribed by departmental lati the i hority may direct that testimony be
recorded verbaum if a reporter is present. If a,witness testifies through an mlerpreler, that fact will be shown. For
d case, sce page 534, MCM, 1951. Additional testimony will be shown on

blank pagel n'nmedlalely following this page.

Page
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PRESENTATION OF DEFENSE CASE
The defense counsel made (an) (no) opening statement.

The accused was advised by the president of his right to testify or remain silent. The
following witnesses for the defense were sworn and testified in substance as follows:

Page ___
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The prosecution made (an) (no) argument.
The defense made (an) (no) argument.
The prosecution made (a) (no) closing argument.

Pursuant to Article 51¢, the president instructed the court as to the elements of each
offense charged, the presumption of innocence, reasonable doubt, and burden of proof.

Neither the prosecution nor the defense having anything further to offer, the court was
closed. Thereafter, the court opened’ and the president announced that, in closed session
and upon secret written ballot, (the accused was found not guilty.) (two-thirds of the mem-
bers present at the time the vote was taken concurring in each finding of guilty, the accused
was found: )

The trial counsel read the data as to age, pay, service, and restraint of the accused as
shown on the charge sheet. (The trial counsel stated that he had no evidence of previous
convictions to submit.) (The attached evidence of previous convictions was offered and
admitted in evidence as Prosecution Exhibit ............. , without objection, except as indi-
cated below.) :

After the accused was advised by the president of his right to present evidence in ex-
tenuation or mitigation, including the right to remain silent or to make a sworn or unsworn
statement, (the defense counsel stated that he had nothing further to offer.) (the defense
presented the following matters: )

! “Parties to the trial” must be accounted for when court opens after being in closed session, but the accounting
need not be shown in a summarized record. After a recess or adjournment, record should show, “All parties to the
trial who were present when the court (adjourncd) (recessed) were again present (except).” The reason for the sub-
sequent absence of any member who was present at the arraignment must be shown (par. 41d(4), MCM, 1951).

Page
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Neither the prosecution nor the defense having anything further to offer, the court was
closed. Thereafter, the court opened and the president announced that in closed session
and, upon secret written ballot, two-thirds of the members present at the time the vote was
taken concurring, the accused was sentenced:

The court adjourned at hours, 19

AUTHENTICATION OF RECORD

Trial Counsel President

I have examined the record of trial in the foregoing case.

" Defense Counsel

ACTION OF CONVENING AUTHORITY *

(Station or ship)

In the foregoing case of

> Commanding
* See appendix 145, MCM, 1g51.

Page
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INSTRUCTIONS FOR PREPARING AND ASSEMBLING A RECORD OF TRIAL BY
SPECIAL COURT-MARTIAL WHEN A VERBATIM RECORD IS NOT PREPARED

USE OF FORM.—This form for a summarized record of trial by special court-martial will be used
in preparing records in cases to which it may be reasonably adapted without extensive alterations. If a
particular page of the form does not provide adequate space to record the actual proceedings in accordance
with appendix 102, MCM, 1951, that page will not be used; instead that part of the record will be typed on
regular legal length bond paper, using appendix 10 as a guide.

DELETIONS.—In preparing the record, inapplicable words of the printed text must be deleted. De-
letions may be made by striking over the inapplicable word or phrase, or by ruling it out in ink. When
several consecutive lines are to be deleted, a single line, ruled in ink, from upper left to lower right wili
suffice. No' deletion or remark is necessary when there are no exceptions after an item ending “except as
indicated below.”

RECORDING TESTIMONY.—A summarized record need contain only a summarized report of the
testimony as indicated in paragraph 83b (2) and page 533, MCM, 1951. However, unless otherwise pre-
scribed by departmental regulations, the convening authority may direct that a ized record contai
a verbatim report of the testimony of witnesses if a reporter was appointed and actually served in that
capacity throughout the trial.

COPIES.—In addition to the original record and allied papers, prepare one copy of the record of pro-
ceedings in court, including copies of all exhibits received in evidence (or description thereof), for each
accused. The convening authority may direct the preparation of other copies.

ARRANGEMENT.—When forwarded by the convening authority, a summarized record of trial by
special court-martial will be arranged and bound with allied papers as shown below. The trial counsel will
arrange and bind the record as shown except for the items shown in italics which are to be inserted by the
convening authority.

. Front cover and chronology sheet.

Il

. Court-martial data sheet.

n

3. Court-martial orders; four copies promulgating the result of trial as to each accused.
4. Charge sheet (unless included in record of trial proper).

5. Any papers which accompanied the charges when referred for trial (unless included in the
record proper).

6. Records of former trials.

7- Record of trial proper in the following order:

"(a) Receipt of accused, or certificate of trial counsel, showing delivery of copy of record to
accused.

(b) Record of proceedings in court.
(¢) Action of convening authority.
(d) Exhibits admitted in evidence.
(e) Clemency papers.

(f) Offered exhibits not received in evidence, but which are attached at request of counsel.
8. Briefs of counsel.

. This back cover sheet.

©

U. 5. GOVERNMENT PRINTING OFFICE : 1933--0-2683892
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ExHIBIT 6

INVESTIGATING OFFICER'S REPORT

(Of chasgee under the provisions of Article 32, Uniform Code of

Nilltary Justice, and paragraph 34, Manual for Courts-Nartial, U.S., 1931) INDORSEMENT
FROM: (Grade, name and Of.‘lﬂ‘!llllln of inveatigating officer) DATE OF REPORT
T0: (Title and organization of officer who directed report to be made)
GRADE AND NAME OF ACCUSED SERYICE NUMBER ORGAN| ZAT1ON DATE OF CHARGES
(Check appropriate answer) YEs |NO

1. IN ACCORDANCE WITH THE PROVISIONS OF ARTICLE 32, UNIFORM CODE OF MILITARY JUSTICE. AND PARAGRAPH 34,
MANUAL FOR COURTS-MARTIAL, 195!, | HAVE INVESTIGATED THE CHARGES (Exhibit 1) APPENDED HERETO. (If, and ax

it is detersined the sccueed slacts not to be represented by counsel or by qualified counse! during
tigation, the in gating officer will complete in Ink items I through 4, except 4f, and will aak
the accused to sign item 4

2. AT THE OUTSET OF THE INVESTIGATION | READ TO THE ACCUSED THE PROVIS{ONS OF ARTICLE 31, UNIFORM CODE OF
MILITARY JUSTICE, AND ALSO ADVISED HIM:

a.0F THE NATURE OF THE OFFENSE{S) CHARGED AGAINST HiM

b.0F THE WAME OF THE ACCUSER

©.OF THE MAMES OF THE W) TNESSES AGAINST HIM 50 FAR AS KNOWN BY ME.

)

d.THAT THE CHARGES WERE ABOUT TO BE INVESTIGATED &Y ME
©.0F HIS RIGHT, UPGN HIS REQUEST, TO HAVE COUNSEL REPRESENT KiM AT THE INVESTIGATION. EITWER-«

(1) CIVILIAR COUNSEL. 1F PROVIDED BY HiM, QR

(2) MILITARY COUNSEL OF HIS OWN SELECTION, IF SUCH COUNSEL SE REASONABLY AVAILADLE. OR

(1) COUNSEL, QUALIFIED UNDER ARTICLE 27(b). APPOINTED BY THE OFFICER EXERCISING GENERAL COURT-MARTIAL JURISDICYION
F.OF HIS RIGIT TO CROSS: EXAMINE ALL AVAILABLE WITNESSES AGAINST HIM
4+0F HIS RIGHT TO PRESENT ANYTHING HE MIGHT QESIAE IN HIS OWN BEWALF, E1THER IN DEFENSE OR MITIGATION
h.QF H1S RIGHT TO HAVE THE INVESTIGATING OFFICER EXAMINE AVAILABLE W)TNESSES REQUESTED BY HIM

4.0F KIS RIGHT TO MAXE A STATEMENT IN ANY FORM

4:0F HIS RIGHT TO REMAIN SILENT OR TO REFUFE TO MAKE ANY STATEMEMT REGAPDING ANY OFFENSE OF WHICH HE WAS ACCUSED OR
CONCERNING WHICH HE 15 BEING INVESTIGATED

E.THAT ANY STATEMENT MADE BY HIM MIGHT BE USED AS EVIDENCE AGAINST HIM IN A TRIAL BY COURT-MARTIAL

[3

&THE ACCUSED REQUESTED MILITARY COUNSEL BY NAME
D.NAME AND GRADE OF SUCH COUNSEL ORGAMTZATION

©.MILITARY COUNSEL REQUESTED BY NAME WAS QUALIFIED WITHIN THE MEANING OF ARTICLE 27(8}.UNIFORM CODE OF MILITARY JUSTiCH

d.|F ANSWER TO PRECEDING 1TEM WAS “NO". ACCUSED WAS INFORMED THAT SUCH UNQUALIFIED COUNSEL MAY NOT REPRESENT HIM AT
ANY GENERAL COURT-MARTIAL

@.MILITARY COUNSEL REQUESTED BY NAME WAS REASONABLY AVAILABLE. (I7 not aveilfable, explain in item 18, heving refer-
ance to paragraph Ydc, Manual for Courts-Martial, 1951, page 46) N

f.THE ACCUSED STATED HE WOULD BE REPRESENTED BY CIVILIAN COUNSEL
4«NAME AND ADDRESS OF SUCH COUNSEL MEMBER OF THE BAR OF

h.(Thie item to be used by accused's civilian counsel only)

< Place and date
| HEREBY ENTER MY APPEARANCE FOR THE ABOVE-NAMED ACCUSED AND REPRESENT THAT | AM A MEMBER

OF THE BAR OF

(Signature of Counsel)

4. 8.THE ACCUSED REQUESTED THAT COUNSEL BE APPOINTED BY THE GENERAL COURT-MARTIAL AUTHORITY TO REPRESENT RIM
BINAME AND GRADE OF SUCH APPOINTED COUNSEL ORGANIZATION

€. APPOINTED COUNSEL (&a im b above)WwAS QUALIFIED WITHIN THE MEANING OF ARTICLE 27(8).UNIFORM CODE OF MIL1TARY JUSTICE
d.|F ANSWER TO PRECEDING ITEM (4C)IS "NO". ACCUSED SPECIFICALLY WAIVED COUNSEL WITH SUCH QUALIFICATIONS -

e.(To be signed by accused {f snawer to 3a and 48, or 3¢, or &c was “NO'. If accused failsz to algn, investigeting
officer will explain circusatances in detail in item 18)

Date
| HAVE BEEN INFORMED OF MY RIGHT TO REPRESEMTATION AT THE INVESTIGATION BY COUNSEL QUALI-
FIED UNDER ARTICLE 27(B}.UNIFORM CODE OF MILITARY JUSTICE. | HEREBY WAIVE MY RIGHT TO (SUCH
QUALIFIED COUNSEL) (COUNSEL).

(Signature of Accused)

NOTE: If additional space is required for any item, enter the addjtional material on a separate sheet. Be sure to
identify such material with the proper anmerical and, when appropriate, lettered heading (Example, “5c~). Securely - *
attach any additional aheet to the form and add a note in tne appropriate itez of the form: =Sce additional shect.*
Any wmatters considered pursuact to paragraph 34, MCM., 1931, which are not identifiable with some other Neading in
the form should be entered in item 18. - .

DD Form 457 PREV1OUS EDITIONS OF THIS FORM ARE OBSOLETE.
LR
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(Chack appropriste answor continaed) VES

NO

F.COUNSEL FOR THE ACCUSED WAS PRESENT THROUGHOUT THE INVESTIGATION (If the accused waives the right to have counsel
preaent throughout alf or s port of the investigation after having requested counsel, state the circumatances and
the particular proceedings candu:ud In the absence of such counsel)

5.a.IN THE PRESENCE OF THE ACCUSED | MAVE INTERROGATED ALL AVAILABLE WITNESSES UNDER QATH OR AFFIRMATION
AND HAVE EXAMINED ALL DOCUMENTARY EVICENCE ON 80TH SIDES.

b.1 HAVE REDUCED THE MATERIAL TESTIMONY GIVEN BY EACH SUCH WITNESS UNDER DIRECT AND CROSS- EXAMINATION TO A SWORN
OR AFFIRMED WRITTEN STATEMENT EMBODYING THE SUSSTANCE OF THE TESTIMONY TAKEN ON BOTH SIDES.

C.THE SWORN OR AFFIRMED WR(TTEN STATEMENTS OF SUCH WITNESSES ARE APPENDED HERETO AS INDICATED:

NAME AND GRADE OF WITNESSES e EXIRITE
WHO WERE -PRESENT ORGAN! ZATION OR ADDRESS NUMBER

6. a.THE SUBSTANCE OF THE EXPECTED TESTIMONY OF EACH OF THE FOLLOWING ABSENT wITNESSES WHOSE PRESENCE WAS
NOT REQUESTED BY THE ACCUSED, OR Wi{C. HAVIMG JEEN REQUESTED., WERE NOT AVAILABLE. OR FOR WHOM THE RE-
QUEST WAS WITHDRAWN. WAS OBTAINED FROM SUCH WITNESSES IN THE FORM OF A SWORN OR AFFIRMED WRITTEM
STATEMENT. OR WAS STIPULATED TO BY THE ACQUSED IN WRITING. SUC{ STATEMENTS OR STIPULATIONS ARE AP-
PENDED HERETQ AS INDICATED;

NAME AND GRADE OF ABSENT WITNESSES ORGAN{ZATION OR ADDRESS EM".‘J"J:E‘J

b.A COFY OF EACH SUCH WRITTEN STATEMENT HAS BEEN SHOWN TO THE ACCUSED.

C.1F AN ABSENT WITNESS IS REQUESTED BY THE ACCUSED BUT 1S NOT AVAILABLE, ENTER A PROPER EXPLANATION

7. 8. THE FOLLOWING DOCUMENTS HAVE BEEN EXAMINED, SHOWN TO THE ACCUSED. AND ARE APPENDED AS EXHIRIT
INDICATED (describe documents) MUMRER [

b.IF ANY DOCUMENTS MADE AVAILABLE TO THE INVESTIGATING OFFICER WERE NOT EXAMINED OR WERE EXAMINED BUT
NOT SHOWN TO THE ACCUSED, OR WERE EXAMINED BYT ARE NOT APPENDED. STATE THE REASONS

8.4, THE FOLLOWING OESCR{SEQ REAL EVIDENCE WAS EXAMINED, SHOWN TO THE ACCQUSED. AND 1S NOW PRESERVED
FOR SAFEKEEPING AS INDICATED:

b.1F CERTAIN REAL EVIDENCE WHICH WAS EXAMINED WAS NOT SHOWN TO THE ACCUSED, STATE THE REASONS
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91

(Check appropriate ansper continued)

YES |NO

THE ACQUSED AFTER HAVING BEEN INFORMED OF HIS RIGHT TO MAKE A STATEMENT OR REMAIN SILENT:

4-STATED THAT HE DID NOT DESIRE TO MAKE A STATEMENT

B.MADE A STATEMENT APPENDED WERETO (Exhibit ).

©-THE CIRCUMSTANGES OF THE TAKING OF ANY CONFESSION OR AOMISSION OF ACCUSED WERE INQUIRED INTO BY ME AND SUCH CON-
FESSION OR AOMISSION AFPEARS TO HAVE BEEN OBTAINED IN ACCORDANCE WITH ARTICLE 3f, UNIFORM CODE OF MILITARY JUS-
TICE. AND/OR THE STH AMENDMENT. (Whera eppropriate, attach statement of porson taking confosaion or sdmisaion
showing circumatances of taking) ’

d.THE ACCUSED, AFTER BEING ADVISED THAT HE DID NOT HAVE TO MAKE ANY STATEMENT WITH RESPECT TO IT, WAS SHOWN THE
CONFESSIOR OR ADMISSION AND DID NOT CONTEST I'T AS BEING NOT IN COMPLIANCE WITH ARTICLE 21, UNLFORM CODE OF MiL|-
TARY JUSTICE. (If the confession or admizaion was contosted, attach accused's explanation of the circumstences.)

°

4. THERE WERE REASONABLE GROUNDS FOR INGUIRING INTO THE MENTAL RESPONSIBILITY OF THE ACCUSED AT THE
TIME OF THE ALLEGED OFFENSE (MCM, 120b)

b. THERE WERE REASONADLE GROUNDS FOR INQUIRING INTO THE MENTAL CAPACITY OF THE ACCUSED AT THE TIME OF THE INVES-
TIGATION (M, 120¢)

€-IF GROUNDS FOR INQUIRY AS TO THE ACCUSED'S MENTAL CONDITION EXISTS, STATE REASONS THEREFOR AND ACTION TAKEN

d.A REPORT OF A (BOARD OF MEDICAL OFFICERS} (PSYCHIATRIST) IS APPENDED (Exhibit )

« ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OF TRIAL. (If any easential witnessfos) will

not be ao available. [iat name, addreas, rcason for nonavailability, and recommendation, if any,

whother a depoxition should be taken. List oatimatod date of soparation and/or transfer, if pertinent
and availabie)

12. EXPLANATORY OR EXTENUATING CIRCUMSTANCES ARE SUEMITTED HEREWITH.

a.1 HAVE INVESTIGATED AND FIND PREVIOUS CONVICTION{S) OF OFFENSES COMMITTED WITHIN THE THREE YEARS

NEXT PRECEDING THE COMMISSION OF AN OFFENSE WITH WHICH THE ACCUSED |S NOW CHARGED (WCH,19351,par
75b(2)) AND DURING:

(1) A CURRENT ENLISTMENT. VOLUNTARY EXTENSION OF ENL)STMENT. APPOINTMENT. OR OTHER ENGAGEMENT OR OBLIGATION FOR
SERVICE OF THE ACCUSED, OR

€2) THE LAST ENLISTMENT, APPOINTMENT. OR OTHER ENGAGEMENT OR OBLIGATION FOR SERVICE OF THE ACCUSED WHICH TERMI-
NATED UNDER OTHER THAN HONORABLE CONDITIONS OR FROM WHICH THE ACCUSED DESERTED AND SUBSEQUENTLY ENLISTED.

5. AN EXTRACT COPY OF THE ACCUSED'S MIL1TARY RECORDS OF PREVIOUS CONVICTIONS IS APPENDED (Exhibit )l

=

IN ARRIVING AT MY CONCLUSIONS | HAVE CONSIDERED NOT ONLY THE NATURE OF THE OFFENSE(S) AND THE EVIDENCE
IN THE CASE. BUT | HAVE LIKEWISE CONSIDERED THE AGE OF THE ACCUSED, HIS MILITARY SERVICE. AND THE
ESTABLISHED POLICY THAT TRIAL BY GENERAL COURT-MARTIAL WILL BE RESORTED TO ONLY WHEN THE CHARGES CAN
BE DISPOSED OF IN NO OTHER MANNER CONS)STENT WiTH MILITARY DISCIPLINE.

- THE CHARGES AND SPECIFICATIONS ARE IN PROPER FORM AND THE MATTERS CONTAINED THEREIN ARE TRUE, TO

TH SEST OF MY KNOWLEDGE AND BELIEF. (If the anawer im'‘Np*' explain and indicate cecommended action
on additional sheet).

@

- ANY INCLOSURES RECEIVED BY ME WITH THE CHARGES AND NOT LISTED ABOVE AS AN EXHIBIT ARE SECURELY FASTENED

TUGETHER AND APPENDED HERETO AS ONE EXHIRIT (Exhibit . If no such inclosures were recaived, check “NO~.)

(Cheek appropriate box ONLY if trial is recommended)
TRIAL BY (T GENERAL ] speciaL L) SuMMARY. COURT-MARTIAL S RECOMMENDED.
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18. REMARKS (If more space is required, attach additional sheets, Check [T_]yEsS Mo if additional sheets are attached)l

19. | HAVE NO PREVIOUS CONNECTION WITH THIS CASE OR ANY CLOSELY RELATED CASE. (If any connection is indicated, ai-
tach a full explanation.) | AM NOT AWARE OF ANY REASONS WHICH WOULD DISQUALIFY ME FROM ACTING AS INVESTIGATING
OFFICER. (If eny reesons appear to exist, attach a statement giving full details.)

TYPED NAME, GRADE, AND ORGANIZATION OF INVESTIGATING OFFICER $ IGNATURE

©U, S, GOVERNMENT PRINTING OFFICE : 1939 O - 510372
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ExsHIBIT O _

S DISCHARGED FROM THE
ARMY OF THE UNITED STATES

ON THE DAY OF

AS UNDESIRABLE




96 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

ExHIBIT 10 —

THIS IS TO CERTIFY THAT

WAS DISCHARGED FROM THE
ARMY OF THE UNITED STATES

ON THE _____ DAY OF
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Exaisrr 11

A

)

ARMY OF THE UNITED STATES

UNITED S }g@@ .

ISCHARGED FROM THE

ON THE DAY OF

BY REASON OF SENTENCE OF A

COURT MARTIAL
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ExHIBIT 12
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My, Firr. Thank you, sir.

General Toop. Shall T proceed ?

Mr. CreecH. At your convenience. If you would prefer to proceed
now, General, we can hear you at this time and then present all the
questions at the same time, whatever you prefer.

General Topop. I think probably it might be easier for me to go
ahead and then have all the questions.

Mr. Creecu. All right, sir; thank you. .

General Tobp. My name is Alan B. Todd, brigadier general, U.S.
Army, Assistant Judge Advocate Genera] for Military Justice,
and, Mr. Chairman, I welcome the opportunity to appear before this
subcommittee to discuss a matter of vital interest to the Congress, to
the members of our Military Establishment, and to those of us charged
directly with the responsibility of securing the privileges and pro-
tections of a country founded upon the rule of law.

Congress has sought to insure that the provisions and protections
granted by the Constitution extend to those individuals serving our
Nation as members of one of the armed services. The Department of
the Army and the Judge Advocate General believe that the intent of
Congress that the protections of the Constitution of the United States
extend to the members of the Military Establishment has become a
reality. We welcome the opportunity to discuss the constitutional
safeguards extending to each of us in the military service. -

I shall confine my remarks to the procedural safeguards surround-
ing criminal proceedings in the miﬁtary, necessarily excluding the
many substantive liberties guaranteed by the Constitution, such as
those contained in the first amendment.

The provisions of the fifth amendment concerning the right to a
¥resentment or indictment by a grand jury were so drafted by the

ramers of the Constitution as to specifically permit the exclusion of
members of the military forces. The right to be admitted to bail
has never been known to the military law. That the right of trial by
jury does not apply to criminal proceedings before military courts is
well settled historically and judicially. The Federal courts have
ruled the denial of the right to jury trial is implicit in the express
constitutional exception o% the grand jury requirement with respect
to military personnel. ’

Nevertheless, most of the constitutional safeguards have been ex-
tended to members of our Armed Forces either by the Congress
through the enactment of the Uniform Code of Military Justice and
its predecessor laws or through pertinent judicial decisions of the
Federal courts. I shall just mention three of the constitutional pro-
tections extended to our military personnel, about which the sub-
committee seems most concerned :

DOUBLE JEOPARDY

A person subject to military law does not divorce himself from his
responsibilities under the civil law. On the contrary, the former is
superimposed upon the latter with the result that a serviceman’s mis-
conduct frequently violates both the Uniform Code of Military Justice
and the State or local laws wherein the offense occurred. The rule
of law is well settled that trial by one system of laws does not impose
a bar to subsequent trial for the same misconduct by a court deriving
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its authority from a separate sovereign. In this respect, the service-
man stands in no better and no worse position than do all the citizens
of the United States, for in every State there is the possibility that an
act in violation of State law, may also be a violation of a Federal law
prohibiting the same activity. Nevertheless, the Department of the
Army’s pertinent policy provision, as set out in regulations, is that
a member of the Army normally will not be prosecuted by a court-
martial for misconduct which violates both the Uniform Code of Mili-
tary Justice and the State or local laws if the individual has already
been convicted by a civil court.

There are circumstances, however, under which it is believed a mili-
tary offender should be prosecuted by court-martial even though he
has already been tried in a State court. Let up assume that a mili-
tary policeman, who is on duty dressed in his identifying uniform,
observes that a soldier is engaged in a fist fight with another individual
on a public street in a civilian community. 'When the military police-
man attempted to apprehend the soldier, the latter struck him with a
beer bottle. Subsequently, the soldier was convicted of assault and
battery in the local civilian court and was fined $20. The military
commander of the soldier may have decided that the soldier, by assault-
ing a military policeman who was then in the execution of his duties
may have committed a serious military offense, and that the sentence of
the civilian court was inadequate under the circumstances. The officer
exercising general court-martial jurisdiction over the individual may,
therefore, authorize disposition of the matter under the Uniform
Code of Military Justice, notwithstanding the previous trial. This
would be based upon his personal determination that authorized ad-.
ministrative action alone is inadequate and that punitive action is
essential to maintain discipline in his command.

SPEEDY TRIAL

The constitutional right to a speedy trial is perhaps one of the most
rigidly enforced rights in the military system. The Uniform Code
of Military Justice, and the decisions of the boards of review and
the U.S. Court of Military Appeals, establish an accused’s right to
challenge the promptness with which he is being prosecuted. The
prosecution must then show the full circumstances of any delay, and
the court decides, from all the circumstances, whether the prosecution
has proceeded with reasonable dispatch. One of the vital safeguards
toward insuring each accused a speedy trial is the close scrutiny main-
tained by Army commanders and judge advocates over pretrial
confinement. Such confinement may not be imposed unless actual
restraint is deemed necessary to insure the presence of the accused
at the court-martial or the offense allegedly committed was a serious
felony. The Uniform Code of Military Justice requires that con-
finement supervisors report to their commanding officers the name of
each prisoners newly confined, the offense charged against him, and the
name of the person who ordered or authorized the confinement. Ad-
ditionally, many Army commanders require that the approval of the
staff judge advocate be obtained before any person in their command
may be placed in pretrial confinement.
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ASSISTANCE OF COUNSEL

The Uniform Code of Military Justice provides for counsel for
an accused almost immediately after charges are preferred against
him, i.e., during the statutory pretrial investigation of the charges
which must be held if the case is later to be referred to a general
court-martial. The accused must be advised by the Government of
his right to be represented during this investigation by civilian counsel,
if provided by him, or by miltary counsel of his own selection if
reasonably available, or by military counsel appointed by the general
court-martial convening authority. The U.S. gourt of Military Ap-
peals has interpreted this provision to mean that the military counsel
appointed for the accused during the investigation must be a qualified
and competent lawyer. The right to counsel continues into the actual
trial arena if the accused is tried by a special or general court-martial.
In general courts-martial, qualified and competent judge advocate offi-
cers are appointed in every case as defense counsel, but in Army special
courts-martial, legally trained defense counsel are appointed only in
those cases where appointed trial counsel are legally trained. A
high standard of performance is demanded from the trial defense
counsel in courts-martial, and the Court of Military Appeals has been
ever watchful to strike down any conviction where, in its opinion,
counsel’s conduct of the accused’s defense was inadequate.

The right of an accused to appellate counsel is implicit in the mili-
tary system of justice. Every court-martial case in which the sen-
tence, as approved, affects a general or flag officer or extends to death,
dismissal, dishonorable or bad conduct discharge, or confinement
for 1 year or more must be reviewed by a board of review. Through-
out the appeal, the accused is represented by civilian counsel if pro-
vided by him, or by military counsel appointed by the Judge Advocate
General. We, in the Army, take great pride in the quality of appel-
late defense work done by the attorneys assigned to the Defense Ap-
pellate Division of the Office of the Judge Advocate General. Their
mdependence of action and freedom of discretion is meticulously re-
spected by all Army authorities. The statistics provided in response
to question No. 28 of the subcommittee questionnaire reflect this in-
dependence and the vigor with which the appeals of all accused persons
are presented to the military appellate bodies. '

Two somewhat recent advancements in the field of military law have
proved to be of great benefit to both accused persons and the orderly
and efficient administration of military justice in the Army. I refer
to the negotiated guilty plea program, initiated by the Army in 1953,
and the Army’s specialized law officer program, organized in 1958.

In the years immediately preceding the introduction of the Army’s
negotiated guilty plea program, the percentage of convictions based
upon guilty pleas was running less than 10 percent, while for a cor-
responding period, the percentage of convictions based upon guilty or
nolo contendere pleas in U.S. Federal courts was in excess of 90 per-

‘cent. Since 1953, and the advent of the guilty plea program, the
Army percentage has risen to 60 percent, and the percentage in Fed-
eral courts has remained rather constant at 90 percent.

The program, insofar as the Department of the Army is concerned,
has proven itself to be advantageous to the Government and the
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accused alike. It has not resulted in any loss of rights or protections
for the accused inasmuch as the offer to plead guilty must originate
with the accused, who has been furnished the advice and assistance
of counsel. The court to whom the accused pleads guilty must ascer-
tain to its satisfaction that the accused has entered such a plea with
full understanding of its significance and because, in fact, he is guilty.
The accused may withdraw his plea at any time before sentencing.

Senator Ervin. General, may I ask you a question at this point?
Is this right of an accused an absolute right ?

General Toop. Yes, sir. '

Senator Ervin. It is not one that is in the discretion of the court,
like it is in the civil courts?

General Toop. No, sir; it is an absolute right, and he is so advised,
Senator, before the plea is accepted.

Senator Ervin. That gives the accused in that respect certainly a
superior right to what the accused has in the ordinary criminal court.

General Toop. Yes, it does, Mr. Chairman.

Senator Ervin. Because the right to withdraw a plea of guilty there
is usually discretionary.

General Toop. That is right. :

Senator Ervin. With the court and not with the accused. Thank
you.

General Toop. The program has been of benefit to the Government
in a saving of time, money, and manpower that might otherwise have
been expended in the preparation and trial of contested cases.

The Army’s specialized law officer program, now in its fourth year
of operation, has reduced significantly the number of appellate re-
versals based upon law officer error in general court-martial cases.
This program has permitted the specially selected senior judge advo-
cates appointed thereto to devote their full time, energy and study to
the duties of law officer, with a resultant higher standard of perform-
ance, fewer errors, and, in general, a more efficient system of general
court-martial trial proceedings.

The Army has expended considerable effort to assure the complete
independence of the judge advocates assigned to the law officer pro-
gram. It is the Army’s desire that the law officer’s status approach
as nearly as possible that enjoyed by a Federal trial judge.

The military criminal code under which we operate is not without
its shortcomings. In October 1959, the Secretary of the Army ap-
pointed an ad hoc committee of nine general officers to study and re-
port on the effectiveness of the Uniform Code of Military Justice and
its bearing on good order and discipline within the Army. Study of
their report by the other services resulted in the formation of an in-
terservice working committee composed of representatives of the
Judge Advocates General of the Army, Navy, and Air Force, who
prepared legislation designed to effect changes to the Uniform Code
of Military Justice considered to be the most urgently needed by all
of the services. As a result of this action, some proposals were ap-
proved by the services and submitted to Congress. One of these, H.R.
7657, creating a new “bad check” statute (10 U.S.C. 923a), was en-
acted into law during the first session of the 87th Congress (Public
Law 87-385). Another proposal would amend article 15, Uniform.
Code of Military Justice (10 U.S.C. 815), which authorizes the imposi-
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tion of nonjudicial punishments by commanding officers for the dispo-
sition of minor offenses. This proposed change would increase the
disciplinary authority of commanders to an extent now usually asso-
ciated with a summary court-martial. Still another proposal is de-
signed to effect certain procedural changes in court-martial trials.
These changes would more closely aline the procedural aspects of
trials by court-martial to those employed in criminal trials in United
States district courts.

The Department of the Army is of the opinion that an effective sys-
tem of military justice must insure that constitutional safeguards are
extended to every service member, must provide practical checks and
balances to assure protection of the rights of individuals and prevent
abuse of punitive power, should promote the confidence of military
personnel and the general public in the overall fairness of the system,
and must foster good order and discipline in the Armed Forces, both
in war and peace, at home and abroad. This is the ultimate goal that
those of us concerned with the military judicial system are constantly
- seeking to achieve.

Senator Ervin. General, on the top of that page there is a state-
ment with reference to the proposed amendment to article 15. Does
that propose—I am not familiar with that amendment—to increase
the power of commanders to exercise disciplinary power without
court-martial ?

General Topp. Yes, sir. That is the so-called nonjudicial punish-
ment or commonly called company punishment, the commander’s
authority ; yes, sir.

Senator Ervin. As a National Guard captain, I found the most
effective way to discipline men is to offer an enlisted man the option
of taking company punishment or going before a summary court.

General Toop. That is correct.

Senator Ervin. And the advantage of company punishment over a
summary court is the fact that there is no notation made on the serv-
iceman’s record

General Toop. That is correct.

Senator Ervin (continuing). Of company punishment.

General Topp. And there is no conviction by court-martial, you see,
if he accepts company punishment.

Senator Ervin. Yes. I thought that was a very effective way
when handled at the discretion or on the part of the company
commander. '

General Topbn. Yes, sir; Mr. Chairman, that is the general intent of
the proposed legislation.

Senator ErviN. And of course that only applies to relatively minor
offenses.

General Topp. Minor offenses, those which are now punishable by
summary court-martial.

Senator Ervin. How far does this proposed amendment undertake
to extend that procedure?

General Topp. Only to the extent that a summary court-martial
would be able to punish a man. That is roughly 30 days’ confinement,
and so forth, and pay losses equivalent to what a summary court
could now take. There are some small changes, but that is about what
it is.
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Mr. Frrr. Mr. Chairman, I neglected to introduce Col. Alvin D.
Robbins on my far left, when I made my initial introductions. He
is executive officer to General Easely.

Mr. Creecu. Mr. Fitt, in your statement you state that you have
been struck by the scrupulous care that is taken to give maximum
protection to the serviceman.

I wonder, sir, if you would care to tell us if there is anything more
than what you have indicated here with regard to the scrupulous care
which you feel the Army exercises at such time as a man’s faithfulness

- or his contribution is questioned.

You have indicated that he is entitled to counsel at that sort of
hearing. Are there other things that you would like to call to the
subcommittee’s attention ¢

- Mr. Frrr. I think that the questions which the subcommittee posed
to the Defense Department and to the Army and the other services
together with the supplementary questions which we got last week
were intended to and did elicit a very comprehensive series of answers
which described in great detail the steps that all of the services take
in processing and evaluating administrative discharges, and I hesitate
to enumerate the kinds of things which I think illustrate the scrupu-
lous care that is taken, for fear that I might omit some that properly
should be included in the list. ,

Mr. Creeca. This has been covered in the information which you
submitted to us.

Mr. Frrr. I think so, sir; yes.

Mr. CreecH. In your statement you say—

For example, the sentences of those convicted at general courts-martial are set
aside or modified on review in about two-thirds of the cases—a far cry from
civilian justice, where appellate review of the sentence itself is almost unknown.

I wonder, sir, in your estimation does the high percentage imply that
perhaps the courts-martial are not giving proper consideration to
these cases?

Mr. Frrr. No, sir. I think there are several explanations or reasons
for that. One has been brought out already, and that is the effect
of the negotiated guilty practice that we follow in the Army. This
has demonstrably tended to increase the number of sentence reduc-
tions, because the negotiated sentence is not known to the courts-
martial at the time it hears the case, so that that has contributed to
the percentage of reductions that I mentioned here.

- Other factors are, I think, the major commander who has the task
of reviewing these sentences is in a better position to evaluate, or to
achieve uniformity in sentences, and I think that there is a general
attitude of mercy that strikes or moves most of the officers who have
these cases to review. '

Mr. CreecH. Sir,yousay that:

Prior to the commencement of formal proceedings, every effort is made to
rehabilitate the individual. Only when reassignment, counseling, or other
rehabilitative efforts have proven fruitless is he considered for separation with
less than an honorable discharge.

" Do you feel, sir, that you have indicated in your answers in the
detail that you would like to, the kind of counseling which he is given
or the kind of rehabilitative efforts which are undertaken, or would
you care to comment further at this time?
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(At this point Senator Carroll entered the hearing room.)

Mr. Frrr. I would rather not express a judgment on the adequacy
of our answer. If there were questions which our answers inspired,
we would be glad to answer those questions in turn. Would you like
to add anything to that, General Hewitt?

General Hewrrr. Just the efforts of a commanding officer who,
under most of these cases, gives the man another assignment other
than the one he failed, in an attempt to show that he can perform in
another duty. ,

Most of the boards where an enlisted man is considered under that
category, the board looks into the fact that he has been given a re-
assignment or given several trials.

In the course of that he is counseled by his commanding officer and
by the noncommissioned officers he works with in an effort to get
the man to do a satisfactory job and a satisfactory performance of it.

Mr. CreecH. At such time as his record is reviewed, there is an
indication of the reassignments which have been made in order to
assist the individual. '

General Hewrrr. That is usually required by the board investigat-
ing his case; yes.

Mr. Creech. Is there also, sir, an indication of the counseling which
he has received ? ‘

General Hewrrr. You won’t find an entry in the record that per se
counseling was given ; no.

In the vast majority of cases, it has been given by the commanding
officer in the course of that reassignment.

Senator Ervin. If I may interrupt, gentlemen, this is Senator
Carroll, a member of the subcommittee. We are delighted to have
him with us.

Senator CarroLrL. Mr. Chairman, I am happy to be here. I am also
on another subcommittee having to do with important irrigation
problems. I will read the record that has been made here this morn-
ing, and I want to follow these hearings, as I know how important
they are. Iam glad tobe here.

_Senator Ervin. We are getting some most illuminating informa-
tion and observations. I am sorry that you couldn’t be here, but being
a Member of the Senate, I understand 1t is impossible to be in three
or four places at one time, which we are required daily to do.

Mr. Fror. I am glad to see Senator Carroll here, sir. I used to
work for him.

Senator Carrorv. ‘He used to be one of my advisers.

Senator Ervin. We have received some very good advice.

Senator CarrorL. He was a very valuable member of the Subcom-
mittee on Administrative Practice and Procedure. I am sorry to
lose him, but we recognize that this, too, is a worthy cause.

Mr. Crexca. I should like to go back to the question which was
posed just a few minutes ago with regard to the complaints which
the subcommittee has received from a number of servicemen and
former servicemen, in which it is alleged that they received no advance
notice, and they had not been counseled.

Apparently if they had been reassigned, they were not aware of the
basis for the reassignment relative to any charge which was going
to lead to an administrative discharge. I wonder if you would care
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to comment on this type of complaint which we have received, indicat-
ing surprise on the part of the individual who is being considered for
administrative discharge.

Mr. Frrr. It would be very difficult for me to understand how such
a complaint could have validly been made, in view of the various steps
I have described to you that must precede the issuance of an undesir-
able discharge.

The regulations contain no specific period of notice which must be
given an individual who is facing a proceeding which might lead
to an undesirable discharge. But he must be given the medical ex-
amination, -and then he must be advised of his right to counsel, and
he must have a board hearing.

Mr. Creecu. This is after notice has actually been given to him.
The complaints which we received alleged that they were not aware
that this was in the offing.

In other words, if they had received reassignments, they maintained
that they were not informed that they were being reassigned with a
view to rehabilitating them or to assisting them to adapt to the Army,
in order to avoid this type of administrative discharge.:

Mr. Frrr. Of course this would considerably precede any formal
administrative effort to separate the man. We do require that he be
given reasonable notice of such a formal proceeding.

Mr. CreecH. Yes; I would like to come to that later, if T may.

Mr. Frrr. Surely.

Mr. CreecH. I have specific questions on that. What I would like
to have you discuss, and you have indicated to us that you feel that
such complaints are not valid, that it is your feeling that the service-
men are aware at the time that most of them are notified that they are
going to be subjected to proceedings for administrative discharges,
and that they have had some advance notice in the form of either
Eeals.sigrément or counseling. Am I correct in that? Is that your

eeling ? :

Mr.an'r. The officer who has command over the individual who
seems to be heading for trouble has the responsibility of trying to
a.veﬁt that trouble for the individual, and of steering him into useful

aths. :
P And just what techniques are used, what words are uttered to the
soldier to get him to straighten out would obviously vary tremen-
dously, depending upon what kind of people are involved, and the
circumstances of the particular case.

So I hesitate to say categorically that in every instance at some
s;l))eciﬁc point in time every person who ultimately faces an undesir-
able discharge proceeding has been given notice, specific notice by his
commander, that he will ultimately face a discharge board.

Mr. CreecH. Do you think it would be desirable to have a pro-
cedure whereby servicemen would be notified that if their records
did not improve, or their performance did not improve, or whatever
the conditions of objection to them did not improve, that they might
ultimately be subjected to this type of procedure?

Mr. Frrr. I think that is part of the reasonable approach to the
problem. But I would hesitate to formalize it and say that on such
and such a date such and such a kind of notice must be given.
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I would think that the ordinary sensible commander, in attempting
to counsel the soldier, would warn him that he faces a possible sepa-
ration under undesirable conditions.

Mr. Creeca. But a serviceman receiving several different assign-
ments, that is reassignments, would not necessarily feel that this was
being undertaken as a means of adapting him to the service, would
he necessarily? Aren’t servicemen frequently reassigned ?

Mr. Firr. Yes. = '

Mr. Creecu. Without this in view, without any consideration of
this sort, if you are not told when you are being reassigned that this
is for the purpose of assisting you in adapting to the service, what-
gver your giﬂiculty may be, then the individual might not know that
he was being considered for administrative discharge, until such time
as he actually received notice to report before t%le board, is that
correct ? '

Mr. Frrr. The individual knows his own circumstances. He knows
W-he‘t}éer he has been in trouble or whether he has had a good clean
record.

I think we can’t ignore entirely the responsibility of the individual
to acquaint himself with the world around him. .

But as I say, in the ordinary case I would assume that counseling
would include an effort to get him to straighten out and warning
him of the pitfalls that lie in front of him, if he doesn’t straighten out.

Mr. CreecuH. But the record at the time he comes before the board
does not indicate whether he has received such counseling, is that
correct ?

General Hewirr. No record.

Mr. Frrr. No record of that. He may have visited the chaplain,
for example, and gotten his counsel there.

Mr. Creeca. The. chaplain would not be the officer who makes the
determination; is that correct? And the chaplain would not neces-
sarily be familiar with other circumstances of his military service,
unless he was so advised by the commanding officer, would he?

Mr. Frrr. That is true. I am advised by General Easley of the
Discharge Review Board, that as a matter of fact the records that do
come to them indicate in many cases that despite repeated counseling
and rehabilitative efforts the undesirable discharge resulted.

Mr. Creecu. So in many cases they do indicate this, but not all.

Mr. Frrr. That is correct. ’

_ Mr. Creeca. With regard to the notice which is given to the serv-
iceman to appear before the board, is there any specified length of
notice or is there a rule-of-thumb used with regard to notice ?

Mr. Firr. It is a reasonable time. If he is taken by surprise, he
can request a delay.

Mr. CreecH. And ' extensions of time are granted in such cir-
cumstances ?

Mr. Frrr. Oh, yes.

Mr. Crerca. With regard to the examination by medical officers,
this of course is for the benefit of the board, and this report I presume
18 made available to the individual. He knows what the medical
officer has informed the board, is that correct?

Mr. Frrr. Yes, either he or his counsel.

Mr. Creecu. Either he or his counsel are informed as to the report,
and they have full access to the report of this military physician.
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Now by the same token, is there any provision made for examina-
tion by a physician other than an Army doctor, an outside physician?

Mr. Frrr. I think he could attend or secure the services of any phy-
sician that he wished, and submit that report to the board just as he
can submit any material he thinks relevant to the board.

Mr. CreecH. Are the reports of physicians other than the Army
physicians given the same weight? Is there any indication as to the
type of credence that is placed upon reports of civilian physicians
that are introduced ? '

Mr. Frrr. I haven’t examined that question, and I will ask General
Hewitt to state whether we do have any information on that point.

General Hewrrr. I would certainly venture they would be given
full credence. I think it is so rare that I would hesitate to state any
categorical answer on the thing.

Usually the examination of medical officers are generally accepted
by the man or his counsel in this type of a case.

Mr. Firr. I would add that throughout these proceedings where
there is a doubt, it is resolved in favor of the man, so that if it should
appear that his conduct is attributable to a physical condition or men-
tal illness, that his discharge would be effected through that avenue,
rather than the administrative discharge for misconduct.

Mr. Crercu. I notice that you say in the next page of your state-
ment that:

If it appears that the existence of a mental or physical disability is a contrib-
uting cause of unfitness a board of medical officers will be convened to examine
the serviceman.

I presume here we are covering such people as the narcotic addict,
the alcoholic, the sex psychopath, that type of individual.

Mr. Frrr. Yes.

Mr. CreecH. On the same page you say—

During the hearing either the recorder or junior member of the board presents

the evidence and examines the witnesses including those of the soldier if he is
not replfesented by counsel. k

I should like to inquire as to whether the recorder is necessarily a
lawyer.

Mr. Firr. No. sir. :

Mr. Creecu. He is not. And also I should like to inquire if you
feel it would be difficult for him to represent both sides equally.

Mr. Frrr. This is an age-old problem. What we have here is not
an adversary proceeding though. If the soldier has no person repre-
senting him, and this is a matter of his own option, then it may follow
that he simply is not capable of bringing out the testimony of his own
witnesses, and it is in this sense that I think the recorder would ex-
amine the witness that the soldier himself has asked to appear in
his behalf.

Mr. Crercr. This is done then to assist the serviceman.

Mr. Frer. That is correct, and bearing in mind after he has elected
not to have his own counsel.

Mr. Creecu. You have said that before the board hearing is con-
cluded, soldiers are afforded full opportunity to present evidence or
to cgillb\ivitnesses in their behalf, to the extent that they are reasonably
available.
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I wonder, sir, what is meant by “reasonably available,” and also
I should like to know whether subpenas or depositions are available
to the serviceman. '

Mr. Firr. The subpena power is not available in this :»-oceeding.
This is the same question of course you discussed at length this morning
with Mr. Runge.

He can submit affidavit evidence where the witness is not reasonably
available, and under those circumstances I think the absence of the
subpena power becomes more understandable.

Obviously in the Military Establishment it is difficult to define
“reasonably available” in precise terms. We give him reasonable
notice in writing of the fact that he is about to face a board proceeding.

The precise definition of “reasonable” is frequently impossible, we
can’t achieve it, so I wouldn’t want to suggest to this subcommittee
that there is not a possibility of differing interpretations at different
times and in different places over the years. :

But we think that the subpena power as a practical matter cannot
be extended to these board proceedings. Both the Government and
the soldier can submit any evidence they wish in writing, and that
would include statements from friends or others who might not be in
the area and available to testify in person. :

Mr. CreecH. And what opportunity is there, for instance, in cases
where affidavits are submitted for the individual to cross-examine these
people in cases where the Government submits the affidavit?

Mr. Frrt. There isn’t any opportunity.

Mry. CreecH. There isn’t any?

Senator Ervin. If T may interrupt, this is not designed to be an
adversary proceeding.

Mr. Firr. Thatis correct, Mr. Chairman.

Senator Ervin. And the recorder is trying to determine whether
or not the interests of the Government demand that this man be sepa-
rated from the service, and also whether the interests of this man can
be served by some method short of such action. In other words, the
board is trying to determine that question.

Mr. Frrr. Noi énelly, sir. It makes a recommendation to an officer
who usually is at Jeast a major general.

Senator Ervin. But it isnot designed to be an adversary proceeding,
but is designed as far as is humanly possible to have one agency, both
from the standpoint of the Government and the individual concerned,
to reach a conclusion that would enable him to make a recommendation.

Myr. Firr. That is correct, sir.

Mr. CreecH. In these cases where a man is being labeled undesirable
or unsuitable, or unfit, do you feel that it is desirable that theére should
not be adversary proceedings?

Mr. Frrr. I think that the proceedings we have, which are not ad-
versary, represent a fair method for issuing administrative discharges.

Mr. Creeca. Mr. Secretary, I don’t want to belabor this point any
longer. I will just ask—for the sake of example I think it would be
interesting for the record—if you can indicate to us with regard to the
reasonably available witness what your experience has been.

For instance, if 2 man wants a witness who is within the same State
or on a military reservation within a radius of 500 miles, something
of that sort, do you have any idea as to the procedure? 1Is there any
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rule of thumb with regard to the procedure which is followed in mak-
ing witnesses available?

Mr. FrrT. I would like to pass this to General Hewitt.

General Hewrrt. I would say there is no definite rule of thumb, de-
pending on the circumstances in the particular case which I think
would govern on that, Mr. Counsel.

Senator CarroLr. Mr. Chairman, may I ask a question at this point.
I have been reading some parts of the testimony of Mr. Runge, and
I have in my hand a series of forms of the various types of discharges.

Mr. Secretary, you are an able lawyer and you have been well trained
in the administrative process.

Mr. Frrr. Yes, sir, I acknowledge that.

Senator CarrorLr. Very often I have been called on by people who
have received less than an honorable discharge from the service. . As -
the years have passed and they say that they find themselves under a
blight, they are excluded from applying for civil service employ-
ment, and that in many other ways, it has interfered with their lives,
so, these hearings are extremely important.

How long now have you held your present post ?

Mr. Frrr. Eight months. »

Senator CarroLL. Are we giving men involved in administrative
discharge proceedings or something else, an opportunity for adequate
hearing and counsel? May they call witnesses in their own defense?
What is their right of review ?

Mr. Frrr. Are you speaking now, Senator Carroll, of the man who
has already received his discharge and is seeking to reopen the case?

Senator CarroLr. No. I am thinking of these individuals before
they are discharged. I can understand that there are many in-
dividuals who are not desirable in the service. Sometimes individuals
go haywire in the service. Sometimes even career men fall in this
category.

But are there adequate protections against unfairness? Can the
serviceman subpena witnesses? Can they fight this thing if they want
to fight it? Are the safeguards adequate to enable them to fight to
protect themselves?

Mr. Frrr. Answering your first question, in an administrative pro-
ceeding leading to the separation of an individual with an undesirable
discharge, the right of subpena does not exist, but the right to counsel
does, the right to adequate notice of the nature of the proceeding
and the charges that lead to the proceeding, the right to a physical
examination, the right to submit any evidence the soldier wishes in
his own behalf. All of these rights are guaranteed to the affected
enlisted man.

Senator Carrorr. What about the right of review ?

Mr. Frrr. The case is presented initially to a three-member board,
one member of which at least must be of field grade.

That board, after considering all of the evidence, makes its recom-
mendation to the officer who convened the board, and that would be an
officer with general court-martial authority, or specifically and typi-
cally a major general ordinarily would be the rank that 1s involved,
and no soldier may be separated with an undesirable discharge unless
a major general or other officer with general court-martial convening
authority has personally approved that character of discharge for that
soldier.
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Senator CarroLL. Mr. Chairman, am I going over grounds we have
previously covered ?

Senator Ervin. No.

Senator CarroLL. I want to get down to specifics.

I am reminded of a case that we had in Colorado where a career
man, an enlisted man had an excellent record for many years, and it
was about 2 years before his retirement, and he got into some very
serious difficulty. He was tried in the police court. Then began the
process to get rid of him in the military. This was a man with years
of experience, and in this particular case he was a family man. He
had given his life to the military. Just how could he have fought the
administrative discharge? What would have been his rights to pro-
tect himself?

In simple language, what could he have done to test the truth of the
charge against him in another court? Would he have the right to
confront witnesses, the right to subpena his own witnesses, the right
to counsel, and the right to review ?

How do we handle cases like this?

Mr. Frrr. Ordinarily he would be separated administratively and
not through court-martial conviction. And the rights that he would
have would be those that I described earlier.

Senator Carrorr. That means that he would then have the right to
counsel. He would not have the right of subpena? '

Mr. Frrr. That is correct.

Senator CarroLL. But if he does not have the right to use subpenas
and is confronted with a record from another court, how can he test
its validity, its authenticity? Unless he has the right to subpena, to
compel witnesses to come in, how can he or his counsel cross-examine
as to the authenticity of the record, or question whether he is the
~ person to whom it applies?

What I am trying to do is explore how you handle these cases be-
cause you must have had hundreds of cases similar to this, which are
tragic cases for the military and for the man’s family. Of course,
where the proof is convincing, a man should not be kept in the service.

I am wondering just how the man could test that issue?

Mr. Frrr. He would test it first of all in the civilian jurisdiction,
where he was tried apparently for some offense against the statute,
and I assume that in the Colorado State court proceeding he had the
right of confrontation, subpena and so forth.

Senator Carrorr. In this particular case the serviceman was per-
mitted to enter a plea of nolo contendere. In our court, a nolo con-
tendere admits guilt for the purpose of the criminal case, but is not
an admission for any other purpose.

Suppose this serviceman retained private counsel. Could he do that
if he had the money ?

Mr. Frrr. Yes, sir. »

Senator CarroLL. Suppose the private counsel said, “But I cannot
prepare his case unless I can subpena witnesses.”

It would seem to me that there ought to be enough leeway even in
administrative discharges to permit, where the interests of justice
require, the compulsory production of testimony or documents.

Would this create a great workload ¢

Would it interfere with your present procedure ?
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Mr. Frrr. It might in some cases. It probably would not in other
cases. :

This is a matter of course, a right which Congress would have to
confer upon the services.

Senator Carrorr. You do not think the laws have given you au-
thority broad enough to cover it now ?

Mr. Frrr. I am sure it is not, Senator.

Senator Carrorr. There is such a right, is there not, in cases in-
volving dishonorable discharge?

Mr. Frrr. That is in connection with a criminal proceeding. It
is the military form of a criminal trial. Now of course the right
of subpena does exist there. But it does not exist in the administra-
tive separation proceeding.

We are not aware of any right of subpena in other cases involving
the separation of employees.

For example, in the civil service, in the Federal service the deter-
minations involving the separation of an employee are in proceedings
where there is no right of subpena.

Senator CarrorLr. My point is this, Mr. Chairman: Any discharge
that is other than honorable can work a great hardship on a man
and his family in civilian life. Although you are not going to
imprison him, such a discharge puts a mark on him. It would seem
to me that if he wants to fight, he ought to be able to fight it as hard
and as effectively as though you are going to put him in prison.

Did you say the present law is inadequate to permit this?

Mr. Frrr. No. -

I think T said that it is quite clear that the subpena power is not
available in these proceedings, these administrative proceedings.

Senator Carrori. Is it not available because of the failure of Con-
gress to make it available or is it not available because of the
administrative regulations?

Mr. Frrr. I would not want to characterize it as a failure on the
part of Congress, Senator. _

The power simply does not exist, and in order to have it legislation
would be required.

Senator Carrorr. This is the point, Mr. Secretary, I want to make.
If we need to strengthen the law because there is an omission in the
law, the purpose of these hearings is to show what more is needed.

Mr. Frrr. We are not recommending the extension of the subpena
power to this kind of separation proceeding.

Senator Carrorr. I did not ask you, Mr. Secretary, what you are
recommending.

I asked you whether you think the present law is broad enough
so that you could issue a subpena if you wanted to or is there a
deficiency in the statute ?

Mr. Frrr. It is not broad enough to permit the issuance.

Senator Carrorr. It is not broad enough as it is now ?

Mr. Frrr. That is correct, sir.

Senator Carrorr. And you do not want it any broader. This is
what you are saying. You do not ask for it ?

Mr. Firr. We do not ask for it.

Senator Ervin. Is this not a question that we run squarely into
on these undesirable discharges? :



~ CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 118

Should not a party who is about to be separated from the serv-
ice by an undesirable discharge have a right to say “I demand that
I be court-martialed instead of being given an undesirable discharge,
and have an opportunity to present my cause before a court-martial
where I can subpena witnesses” ?

Mr. Firr. No, sir.

We are of the view that he should not have that right as an abso-
lute matter, and there are several reasons for this view.

One is that the basis of the separation is not necessarily a specific
criminal offense. It is a pattern of conduct which justiﬁes the char-
acterization “undesirable,” but it may not necessarily be specifically
a crime.

Senator ErviN. I was under the impression that cases of that type
are ordinarily under a general discharge. As a general rule, has not
a man who is given an undesirable discharge run afoul of the military
law or civil law? _

Mr. Frrr. Well, I think that is true in most of the cases, but it
is not universally true that he has committed a specific criminal
offense for which he can now be tried. His undesirable discharge
may be the result of a series of criminal convictions.

or example, he may have been convicted of a civil offense and
is now confined in a S}t,ate penitentiary. In theory that same con-
duct which led to his civil conviction is a violation of the Code of
Military Justice, and we could try him over again. But we do not
think that is desirable.

Senator Ervin. There might be mitigating circumstances?

Mr. Frrr. Yes, sir. ‘

Senator Ervin. There might have been perjured testimony.

I recognize that we put a great burden on the military, but here
is a man, it seems to me, against whom there is pretty drastic action
to say, “We are going to give you an undesirable discharge, which
will deprive you of your rights under the laws and benefits of veter-
ans, which will place a stigma on you, and we are going to deny you
the right to produce testimony by subpena.”

Mr. Frrr. Well, it is not intended; in fact, it is specifically for-
bidden in the regulations to use the administrative route to avoid
trying a man by court-martial. If the offense is one which should
properly be tried by a criminal court, then it is improper just to ease
%ﬁﬁl out by the administrative route, and this is the rule that we

ollow. :

Senator Ervin. But his ultimate fate conceivably might be almost
asbad asif you gave him a dishonorable discharge?

Mr. Frrr. Yes, sir; except he would not have a criminal conviction
on his record.

Senator Ervin. But he would have a forfeiture of all of his bene-

ﬁt‘ihupder the laws and he would have the stigma that is carried
with it.
_ I realize that in a great percentage of these cases the serviceman
1s probably glad to get the undesirable discharge and go out by that
route, but 1t is only later that he comes to the conclusion that he would
like to shatter this scheme of things. But there are conceivably cases
where the individual at the time says, “I do not want this undesirable
discharge. Iam not duetohaveit.”
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That is the crucial question, it seems to me.

Mr. Frrr. 1 think you are right, sir, yes.

Senator Carrorr. Thisis why, Mr. ghairma,n, I hope you take a look
at ththniform Code of Military Justice to see if it is comprehensive
enough.

Speaking personally, I would be willing to have the board make the
determination whether they should issue a subpena under these cir-
cumstances if there should be need to compel the attendance of
witnesses. There ought to be some way of reviewing these things
impartially.

Mr. Frrr. There is, Senator Carroll.

Senator Carrorr. But I mean on the question of whether or not a
subpena should have issued or whether, without a subpena issuing,
they themselves ought to have the power to compel the attendance of
witnesses requested by the defendant or his counsel.

This is something I wish you would give some thought to.

Mr. Frrr. We shall. :

Senator Carrorr. If this is not authorized law, we should know
it. This subcommittee may want to make some recommendations of
its own.

I have not mentioned this case to you as a criticism of the Army. I
did think it might be harsh. All these years of service and the benefits
which he earned during those years were lost because of one unfortu-
nate instance. Psychiatrists know much more about this than I do,
but I know people change through the years. This was a good man
with a good record until suddenly something happened.

I am not critical of the result. But I would like him to have a fair
chance if he wanted to fight. As Senator Ervin says, the serviceman
should be able to say: “I am not going to stand for this, I will fight
you in the court-martial.” You say he does not have a right to de-
mand a court-martial.

Mzr. Frrt. He is not entitled as a matter of right to a trial any more
than a civilian defendant is entitled as a matter of right to a trial.

Senator Ervin. The military code does not cover this at all. Does
it?

General Toop. That is correct.

Senator Ervin. In other words, this is independent and the Army,
in establishing these various types of discharges, acts within the ex-
ercise of the discretionary power which Congress imposed, I think,
just about the time I started up here in Government.

Is that not correct ? ’

General Toop. That is correct ; yes, sir.

Senator CarroLr. May I ask why then they do not have the discre-
tionary power to permit the issuance of a subpena on behalf of the
defendant in these administrative proceedings?

General Topp. You mean the Secretary would have authority to
promulgate regulations with subpena power in them ?

No; Ithink that would take statutory authority.

Senator Carrorr. 1 was under the impression you said this was not
covered by the manual, but this is covered in the discretionary author-
ity that has evolved through history. The administrative procedure
that you outline here is not under the Administrative Procedure Act;
is it ?
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Mr. Firr. No, sir.

Senator Carrorr. I didnot think so. :

So what you have done through the years is sort of promulgate your
- own regulations, have younot ?

General Toop. They are promulgated pursuant to statute.

Senator CarroLL. Does the statute prohibit this—

General Topp. No, sir; but it does not authorize it.

Senator Carrorvr. Is the statute broad enough, in your opinion, that
you could do it by regulation, or not ? .

General Toop. No, I donot think it is, Senator Carroll.

Senator Carrorr. If you thought that this subcommittee should
broaden it, what would we do? What words should be used ?

Do you not think that if the Congress began to give outlines as to how
you should conduct these administrative hearings it might have un-
desirable effects? :

General Topp. I think you have to consider, Senator, that there are
thousands of these boards. Necessarily, they involve the man’s char-
acter. Many of them are convened overseas. The man would want
to call many character witnesses, and they would have to, by subpena
power, be authorized to call those people wherever the board sat, and
it would be a tremendous problem where you have thousands of board
cases, and, of course, it would be a tremendous cost.

Senator Carrorr. I was not thinking of character witnesses. I was
thinking of records or witnesses with knowledge bearing on fact
issues. Character evidence is a different matter.

But suppose there is a real issue of fact. There must be some way
for a man to have a way to protect his name from such a stigma.

Anyway, I wish you would give it some thought and we will come
back to it again. I am not trying to put great burdens upon you,
but it seems to me that, as I expressed once and as I express again,
this is so important to the individual-—it affects his whole life—that
you ought to have something more than just perfunctory proceedings.

Mr. CreecH. Mr. Secretary, in your statement you have referred to
rehabilitation. Thisisin the fifth paragraph. Yousay:

After all evidence is in, the board will recommend either discharge and the
character thereof, or retention in the service (including trial periods to be
assessed at a later date so as to permit rehabilitation).

I should like to ask, sir: Are there certain facilities for rehabili-
tation ?

Is there a program of rehabilitation which is undertaken and would
this apply to such people as alcoholics, as homosexuals, drug addicts?

What type of rehabilitation ?

Mr. Frrr. I know we do not have a specific installation like that of
the Air Force, but so far as the details of the period of rehabilitation
mentioned here and the conditions that are imposed, I would like to
refer the question to General Hewitt.

General Hewrrr. We have, as the Secretary pointed out, no center
for such rehabilitation. It is done at various commands under the
cognizance of the commanding officer or the commanding general of
the installation. I would not say that this would normally be applied
to trying to rehabilitate homosexuals or alcoholics or narcotics addicts.
It would be the individual who, in the determination of the reviewing
authority, had not had ample opportunity prior to the board proceed-



116 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

ings in various assignments that I discussed with you before in
attempting to give him another opportunity to prove that he can
give satisfactory service.

Mr. Crrecu. There is nothing in the way of hospitalization or
treatment ? '

General Hewrrr. No, sir. ,

Mr. Frrr. If he is a medical case, he has not gotten this far in the
proceeding to separate a man as an undesirable,

Mr. Creecu. Later in your statement, Mr. Secretary, you say:

Similarly, sn undesirable discharge may be issued without board proceedings
when the serviceman has been on unauthorized absence for a year or more, or
upon his conviction in a civil court of a felony type offense, or of any offense in-
volving narcotics violations or sexual perversion. :

Here, sir, I would like to inquire: Is the undesirable discharge proc-
essed, even though the case might be on appeal?

Mr. Frrr. No, sir.

Senator Ervin. Mr. Secretary, I regret very much that I have to
leave, but I want to thank you on behalf of the subcommittee for the
very fine cooperation we have received in this investigation, and I
thank you gentlemen for coming down and giving us this personal
appearance. It has been very helpful to us and we are very grateful.

Mzr. Firr. Before you leave, Senator, I would like to say on behalf
of the Army that this whole proceeding has been helpfal to us too.

Senator Ervin. Thank you.

Mr. Frrr. We would like to submit an answer in writing on that
specific question. . '

(The material referred to is as follows:)

A discharge based on a civil conviction is not completed unless the individual
has indicated in writing that he does not intend to appeal the civil conviction, or
unless the time for appeal has rum, or, if an appeal was perfected, until final
action has been taken thereon, see paragraph 21, AR 635-206.

Senator CarroLL. What was the question ?

Mr. Firr. Whether a person, a soldier, is issued an undesirable dis-
charge because of a civil conviction prior to the running of time for
perfecting an appeal or the disposition of the appeal that he may have
taken from that civil conviction. _

(At this point, Senator Ervin left the hearing room.)

Senator Carrorr. May I ask counsel the purpose of the question?

Mr. Creecu. The Secretary, on page 8 of his statement, said that an
undesirable discharge may be issued in several instances, and he
specified.

Upon the conviction in a civil court of a felony type offense or any offense in-
volving narcotics violations or sexual perversion.

I inquired as to whether the undesirable discharge was processed
even though the case might be up on appeal, even though there had
been no final disposition of the case in the civil court. Would the
Army process the undesirable discharge, anyway ?

He said that they would like to submit in writing a detailed answer
to that question.

Senator Carrorr. I can understand why this would be a difficult
problem for the military.

Suppose you had a man in the service who commits some crime in
the community. He has been convicted and he is now appealing, and
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pending appeal they initiate this administrative discharge process.
That is a tough one and I wish you well.

Mr. Frrr. Thank you, sir. .

Mr. Creeca. Mr. Everett has some questions.

Mr. Evererr. Apropos of the questions asked by-the chairman and
by Senator Carroll earlier, I gather that you would construe article 47
of the Uniform Code, which refers to persons not subject to the code
who are subpenaed to appear as a witness before any court-martial,
military commission, court of inquiry or any other military court or
board as not supplying authorization to subpena a civilian witness to
apKear before a discharge board. '

m I correct that that is your interpretation of article 47%

General Toop. Yes, it would be, Mr. Everett.

Mr. EvererT. Are there any instances in the Army which you know
of where, under the Army regulations governing undesirable dis-
charges, a board has heard the matter, has declined to recommend
the undesirable discharge, but thereupon the matter has been referred
by the commanding officer to another board to hear the case upon the
same evidence, and that that board has recommended an undesirable
discharge ? ‘

Mr. Frrr. No, sir; no such case has come to my attention, and we
made inquiry.

Mr. Everetrr. I believe the regulations that were furnished to us
by the Army did authorize this action under certain conditions, and
I gather that this has been a dead letter in the regulations up to the
present time. .

‘Would that be your impression, Mr. Secretary ?

Mr. Frrr. That is my understanding.

Mr. Evererr. Would there be any opportunity to extend the ex-
cellent field judiciary system that the Army has devised to apply to

. the administrative proceeding ?

In other words, to have one of your military judges sit as a judge
for the administrative board, giving thereby to the respondent the
same ty';)e of protection that is available to him in a general court-
martial ?

Would that not be a reasonable means of handling the problem?

Mr. Frrr. I would like to refer that to General Todd. '

General Toop. Tt would require a great many more law officers than
we have now. I just donot think it would be feasible, with the number
of board cases we have and the number of senior judge advocates
{;)hat gve have available now, to have law officers sit on administrative

oards.

We have at the present time 24 officers assigned to that program.
They could not nearly cover all the board cases that would require
their presence under that system.

Mr. Evererr. Would it be possible to supplement them, as I under-
stand the Army is doing on the boards of review, with retired officers
called to duty by their own consent ?

General Topp. If we could get enough of them and it would be
authorized, of course that could be done. But we would have to have
a3 great many more,

r. Evererr. In line with some of the earlier questions, Mr. Secre-
tary, concerning command control, we were informed that the Army—
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actually, this was information furnished in reply to written ques-
tions—we were informed that the Army has in the past 2 or 3 weeks
discontinued the practice of instructing members of the court-martial
concerning their duties and responsibilities in administering military
justice. I wonder whether the Army has also contemplated changing
the rating system in the boards of review whereby the chairman of
the board rates the junior members?

Has that been under consideration ¢

Mr. Frrr. Do I have to speak for all time?

T know it is not under consideration at the present time. I am not
sure whether this has been a subject of disagreement in the past.

General Toop. May I speak on that?

Tt has not been a subject of disagreement.

We feel that the system as it is now is a fair one. We have had no
instance whatsoever of any complaint by a junior member of a board
that his rating by the chairman was unfair on the basis that such
rating was an attempt to influence his decisions as a member of the
Board.

Senator CarroLL. May I interrupt ? :

Explain this rating of a junior officer, so that the record will be
clear.

Mr. Evererr. Mr. Chairman, I was referring to some of the testi:
mony earlier in which it was brought out that on boards of review,
which review convictions by court-martial, there are usually three
military members. These military members receive certain efficiency
reports which are the basis for promotions and for assignments, and
in the Army system, unlike the Navy system, the senior member of
the board, who is the chairman actually makes a rating of the other
two members. And the question came up in light of a Navy case
involving a similar practice at the trial level where the practice had
ben condemned by the Court of Military Appeals as to whether this
became a vehicle for control of the junior members by the chairman,
just as if the chief justice of a supreme court rated the other members
of the court and thereby determined what assignments they would
have or whether they were reelected.

Senator CarrorL. You mean that the rating system might be used
to influence the decisions of the junior members of the board ?

Mr. Evererr. Precisely.

Senator CarroLr. Thank you very much.

Mr. Everert. That wasthe purpose of the question.

It was more responsive to the difference between what appears to
be the Navy practice and what now appears to be the Army practice.

Senator Carrorr. The General’s response to that is that——

o Genﬁral Topp. We have had absolutely no instance of it, Senator
arroll.

Actually these members of the boards of review are all senior mem-
bers of the Judge Advocate General’s Corps. They are imbued with
their independence sitting as judges on a review-type court. We have
been impressed with their feeling of independence, and they are left
gl(()ine by the Judge Advocate General to do their duty as reviewing
judges. .

As T say, we have had absolutely no instance of any complaint
whatsoever of influence by a chairman over a junior member because
of his rating.
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Senator Carrorr. This raises another question—one on which I
have expressed my views. I have been investigating cases in
which it has been said by some that there have been attempts to influ-
ence the judgment of some of these commissions through ex parte
communcations.

Can the board considering a discharge case be influenced in any
way by commanding officers? Can any%ody talk to the board about
the case off the record?

General Topp. Can anyone outside who has no part in it——

Senator Carrorr. Can anyone who does not confront the enlisted
man talk about his character or record?

The Secretary has said that this is not an adversary proceeding.
I want to know what, if any, influences could be brought to bear on
the board itself. :

General Toop. Do you mean the court-martial itself, Senator Car-
roll, or the administrative board ?

Senator CarroLL. The administrative board. I would assume that
nobody could talk privately to the members of a court-martial.

General Topp. That is absolutely correct. No one can talk to the
members of the board about the case—to the court about the case.

So far as the administrative boards are concerned, I think perhaps
tﬁat they are not influenced by any outside attempt to tell them about
the case.

Senator CarrorL. Are most of the members of the administrative
boards JAG officers?

General Toop. No, they are not.

Senator Carrorr. They are not?

General Toop. No, sir.

Mr. Frrr. I think it would be helpful to describe the procedure
again, that the board that sits in the administrative discharge pro-
ceeding is one which does not decide the case.. It makes recommenda-
tions to a general officer, usually a major general, and we have stated
in our answers to the questions and in my testimony that that officer
has available to him the advice-and assistance of his judge advocate
staff, so that I would not want to suggest that there are not people
who have access to the man who ultimately decides the case. But we
simply do not have the same rule that is applicable in a judicial
proceeding to the extent that when a matter is sub judice, nobody
speaks to the judge about it except his immediate law clerk perhaps,
or nobody should.

That is not quite the case in these administrative proceedings where
the commander has available to him his JAG people and other staff
people to help him with the case.

Senator CarrorL. I want to get this procedure fixed in my mind.

An enlisted man is up for administrative discharge. By whom is
the board normally appointed, the commanding officer?

Mr. Frrr. We have the chart, Senator Carroll.

- Usually the action is started by his immediate commanding officer.

Senator Carrors. Are we down now to the company level?

- Mr. Frrr. Usually he is the officer who is best acquainted with the

individual and starts the case.

b Se‘riu;tor CarrorL. Then the company commander appoints the
oard ¢ S
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Mr. Frrr. No, sir; that is appointed by the general court-martial
authority. '

As 1 say, that is usually a major general. It would be the head——

Senator Carrorr. Does the major general appoint the company
commander ?

Mr. Frrr. Could he?

Senator CarroLr. Yes. He could appoint anybody he wants to
the board, a major general?

General Hewirr. He would not normally appoint the company
commander, because he will probably be one of the witnesses called
before the board. So he would not be a witness and a member of the
board at the same time. ,

Senator Carrorr. But the major general could appoint anybody
he desires to the board; could he not?

General Hewrrr. Yes, sir.

Senator Carrorr. Let me ask the next step.

There is a finding by this board. By whom is it reviewed and
where?

Mr. Frrr. It is reviewed by the convening authority, the officer
with the power to convene a general court-martial.

Senator ‘Carrorr.. That is the same major general who sets up the
board, is it not.?

Mr. Frrr. That is correct, sir.

General Hewirt. He is the one.

Senator Carrorr. What is the next step in the right of review?

Mr. Frrr. The soldier’s right of review ¢

He has no right of review from that officer’s decision prior to dis-
charge. After discharge he can appeal to the Army Discharge Review
Board, which is composed of military officers sitting on a full-time
basis in Washington, and if he is unsuccessful before that board, then
he can appeal to the Army Board for Correction of Military Records,
which is an all-civilian board, again sitting in Washington, and that
board can grant him or deny him relief.

So he has two appeals from the character of his discharge author-
ized in the case that we are talking about.

Senator Carrorr. Now let’s go back to the Army Discharge Review
Board. I assume it is under the Secretary. .

Mr, Frrr. Now we are talking about——

Senator CarroLL. After discharge.

Mr. Frrr. This is the Army Discharge Review Board ; yes, sir.
ASenaétor Carrorn. The one, I assume, under the Secretary of the

rmy ?

Mxy Frrr. That is correct.

Senator Carrorr. One under the Secretary of the Navy and the
Secretary of the Air Force; is that right?

That is a review after discharge?

Mr. Frrr. Yes, sir.

Senator Carrort.. Now, after that review. Then there is another
board. You say the Correction of the Records Board ?

Mr. Firr. Yes, sir; Army Board for Correction of Military Records.

Senator CarroLL. And these are civilians?

Mr. Frrr. Yes, sir.
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Senator CarroLr. How many of these cases—speak now from your
own experience if you have any statistics—come up to the first step
after the discharge? .

Mr. Frrr. The Army Discharge Review Board ?

Senator Carrorr. Yes.

Mr. Frrr. I would like to ask General Easley to answer that ques-
tion, Senator.

Senator Carrorr. If you do not have the information now, I would
like to have it for the record.

Mr. Frrr. It is all in the statistical material furnished to the com-
mittee, Senator, but I do not have the figures immediately in mind.

Se@nator Carrorr. Can you give a figure for, say, the last year or
two?

Mr. Frrr. Colonel Robbins will answer that.

‘Colonel Roserns. Sir, we have here and have inserted in the record
the number of cases which the Army Discharge Review Board has
heard since fiscal year 1951,

We are not able to correlate the number of appeals heard by the
Army Discharge Review Board in any one fiscal year with the total
number of general and/or undesirable discharges awarded in that
same year. This is because the statute of limitations allows the in-
dividual a 15-year period after separation to appeal his discharge.

Senator Carrorr. This is after discharge?

Colonel Roeeins. This is correct, sir,

In fiscal year 1961, sir, the Army Discharge Review Board heard
2,476 cases. Thisis already in the record, sir.

Senator CarroLL. 2,476%

Colonel Roerins. This is for fiscal year 1961. This was in response
to questions 9 and 10 of the original questionnaire.

Senator Carrorr. In other words, do I understand now that this
number sought review because they were not satisfied with what hap-
pened to them at the lower level.

Colonel Rosrins. That is correct, sir.

Senator CarroLL. Do you have any comments, General Todd, about
the nature of these cases?

General Toop. No, sir. We don’ handle those, Senator Carroll.

Senator CarroLr. Can you tell me the outcome of those 2,400-some
total cases? , '

Colonel Rospins. Sir, the record submitted in response to question
9 shows that 70 discharges were changed and that the total percentage
of change was approximately 3 percent.

Senator Carrorr. Do you have the record of how many appealed
to the Board for Correction of Military Records in the same year?

Mr. WiLiams. Appeals from the ruling by the Army Discharge
Review Board?

_Approximately 95 were considered by the Army Board for Correc-
tion of Military Records in fiscal year 1961.
Senator CarroLL. Can you tell me the disposition of those cases?
_Mr. Wiutrams. Based on a sampling of the cases previously con-
sidered by the Army Discharge Review Board over a 5-year period
our records indicate about 3 percent are changed by the Army Board
for Correction of Military Records. '
Senator Carrorr. ‘What do you mean by sampling ¢
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Mr. Frrr. We don’t keep statistics on this single point, Senator, and
so on this and a number of other questions asked by the committes
we had to furnish sampling answers.

Senator CarrorrL. This, again leads me back. Here we have some
2,400 who feel so strongly about this that they demand review.
Would the power to subpena evidence, records and witnesses have
helped to present the case itself, or the justice of the decision?

This is something you won’t answer today, but think about whether
we should change the basic law. I had no idea that so many men
would appeal from the major general’s decision and that of the Board,
and even after discharge, they are still fighting. _

They must feel pretty strongly about this. We ought to consider
what procedural safeguards are necessary to make such proceedings
fair to everyone. ‘ .

Mr. Evererr. Mr. Secretary, let me turn to one other aspect of the
command control which we realize you have had a complaint about
in the form of some affidavits in a recent case, the Kitchens case.

As you will recall, in that instance the defense counsel at Fort
Jackson, according to the court reports of the Court of Military
Appeals, indicated that by reason of the fact that he had protested
certain instructions given to the court members, he had been, as it
were, subjected to some threats by the assistant or acting staff judge
advocate at Fort Jackson, threats vis-a-vis the efficiency reports,
promotions, and assignments. I should also mention that the sub-
committee has on one or two occasions received similar complaints
from former JAG officers—I have in mind one who was in Europs
and another at a post in the South—to the effect that, after successful
and spirited performance of defense duties, their military justice
career was terminated and they became claims officers and legal assist-
ance officers; and they referred to this as a type of coercion exerted
upon them. :

I wonder whether there are any comments that you or General Todd
would have with reference to this type of accusation that command
control directly or indirectly is exerted upon the military defense
counse] provided to the accused.

Mr. Frrr. I will make a preliminary answer and then ask General
Todd to comment.

But we would like to have the details of the complaint so that we
can evaluate it in relation to our present system ?

Mr. Evererr. Apropos of that, what steps, if any, have been taken
by the Army to investigate and correct the situation that was com-
plained of at Fort Jackson ? ,

General Toop. With respect to that, first of all, Mr. Everett, in the
Kitchens case you will remember the court did not decide that there
was command influence. They decided that there was enough doubt
so that they should reverse the case. And they, by way of a footnote,
I believe, spoke of the possible influence over the defense counsel by
the chief of military justice. The Judge Advocate General almost
immediately—I say almost because the case was sub judice at the time
and he felt he should not interfere by way of investigation while the
case was being considered by the courts. But immediately upon the
court’s decision he investigated this, actually brought the officer back
to the United States who was supposed to have influenced the defense
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counsel and gave him a chance to have his say as to what he had done.
There was a complete denial on his part that he had influenced the
defense counsel. As a matter of fact, that officer who allegedly was
coerced, was later promoted. But, nevertheless, this is a thing that
the Judge Advocate General of the Army is very strict about with
respect to any influence whatsoever on defense counsel. In all of our
judge advocate offices throughout the world, we imbue them with the
spirit that this man is the defendant’s lawyer, and he is to be left alone
and fight the case just exactly the way he feels he should fight it.

You will remember in the Aitchens case that the defense counsel
did bring up the command influence issue at the trial even after this
so-called talking to by the chief of military justice. We are watching
this very closely, and wherever it crops up measures will be taken
to stamp out any type of command influence.

Mr. Evererr. Two questions, and I might ask them as followups
on your comments, General Todd.

‘What other accusations or allegations of command influence on de-
fense counsel have come to your attention from people that you
thought were in a position to have some information on that score;
and, secondly, what efforts have been made to provide an organiza-
tional setup such as that of the field judiciary which would lessen the
opportunity for possibilities of such command control ¢

eneral Toop. Well, I haven’t personally had any other instances
brought to my attention other than the one you are speaking of in
the Kitchens case.

So far as administrative measures to prevent this type of thing are
concerned, it is very difficult, of course, where we have defense counsel
from the same office as trial counsel and where we have our judge ad-
vocates stationed all over the world in many varied situations to sepa-
rate them physically, so that they will have an office apart and will
be entirely by themselves. ,

But through our teachings at our Judge Advocate General’s School
at Charlottesville, through all the instruction we give our people as
lawyers, they are imbued with the spirit that when you are defending
an accused 1n a court-martial trial, you are absolutely independent,
and you are on your own. You are not to be influenced by anyone
who attempts it. That is about all I have on that, Mr. Everett.

Mr. Evererr. Do you think, General, that it would help the Army
in its task of building up the status of the court-martial and the law
officer if the law officer had the authority to rule on'challenges to
court membership, to rule finally on motions for findings of not guilty
and matters of that sort?

There are certain powers he does not have today which a Federal
trial judge would have.

Do you think it would aid the Army in its task of building up the
law officer’s status if such powers were given to the law officer ¢

General Toop. Yes, I do. I think that would help, and I think it
would also facilitate our trials.

Mr. Evererr. General, we have had a report

Senator CarroLr. May I interrupt at this point ?

Would you need to change the basic statutory law to achieve what
you have said ? .
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General Toop. Yes, sir; and we are approaching such a change.
We have, being staffed at the present time, a proposed change which
would give the law officer this authority.

Mr. Evererr. General, the subcommittee received some information
at an earlier time that at one major Army post the practice is to ap-
point lawyers to serve on special courts-martial as members of the
court, but that at this same post the accused is not furnished a quali-
fied attorney as military defense counsel. Have you received any
reports or complaints to that effect ?

General Toob. No sir, we have not; and we looked with interest on
that comment on the questionnaire sent by the subcommittee. We
would appreciate any particulars with respect to that. It is not gen-
erally the practice, we know that, because we don’t have enough law-
yers in the Army to appoint to courts of that nature, the special
courts-martial. 'We don’t have enough judge advocate officers to staff
them with counsel. It would be a rare instance, I am sure, where
lawyers are appointed as members of such courts. We would appre-
ciate any particulars the committee could give us on that.

Mr. Evererr. Finally, General, I suppose this is more appropri-
ately directed to you than to the Secretary, does the Department of
the Army, does the Judge Advocate General of the Army consider
there is any necessity for retaining the summary court-martial as a
court, or could the summary court-martial, and perhaps the special
court-martial as well, be abolished in favor of a choice between article
15, nonjudicial punishment, on the one hand, and a general court-
martial on the other, with the accused having the option to obtain a
general court-martial if he declined to accept a nonjudieial
punishment ¢

General Topp. This is among the proposals that we have decided
upon with the other services are necessary changes to the code.

We have a piece of legislation, the so-called A hill, which weuld
give more company punishment authority to the commanding officer.
This would then not require that we have the summary court. Our
view is that the summary court is not necessary. With respect to the
sgecial courts-martial, though, the Army took the view previouslz
that this was not necessary.- The other services did not agree wit
this, They feel that for certain types of trials, it is necessary, and we
have gone along with this view and proposed another piece of legisla-
tion which would more or less liberalize the special courts-martial, that
is have a special court-martial with the law officer, or a special court-
martial with the law officer alone. This would be a very flexible and
good system, we feel. '

Senator Carrorr. Gentlemen, it is 10 minutes to 6. I don’t want to
curb you but 1 t.houfht you were going te continue to 5:30. But, of
course, I took up a few minutes myseli%.

Are there any questions on this side?

Any further questions?

I would like now to ask you another question, net for the subeom-
mittee, but for myself. Suppose that an enlisted man wrote this
committee, and said that he had evidence in support of a complaint.
How should the matter be investigated? Is it better to have him go
through channels to the Inspector General, or to the Judge Advocate
General’s office? And if he did, does he risk any retaliation? What
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would happen to him if he came in here to testify? I don’t want men
coming to us outside of channels, but still I want to give them a chance
to speak out. This one letter did attract my attention.

Do you have any advice? I will be glad to take an off-the-record
answer if you prefer,

General Topp. That is not necessary. Actually, Senator Carroll,
there are two different officers, the Judge Advocate General and the
Inspector General. :

Senator CarrorL. Yes.

General Toop. And there is provision in the regulations for all en-
listed men to confer with the Inspector General. He can unburden
himself there, however he wishes.

Senator Carrort. That was my first impression.

Is there anything in the Army regulations to prohibit this man
from testifying here at his own expense?

General Toop. Here before this subcommittee?

Senator Carrorr. Yes.

General Topp. No; nothing whatsoever.

Senator Carrorr. Do you think there would be any effort to retali-
ate if he did? o

General Tooo. Honestly, I don’t think anything would happen to
him.

Senator Carrort. Do you think that if he went to his commanding
officer and said, “I would like to go before a hearing and I am willing
to pay my own expenses if I can get leave, I am going to testify on
this subject,” there is anything in the Army regulations that would
prohibit that?

General Topp. No, sir.

Senator CarroLL. Assuming he could get the leave and pay his
own way.

General Toop. Nothing to prevent it that I know of.

Senator Carrorr. As a matter of policy perhaps it might be well
to have the Inspector General look into the statement. Does the
Judge Advocate (General have the power to conduct such an
investigation ?

General Toop. That is normally not our function. Actually, the
men do go to the Inspector General, and there is regular provision
for the Inspector General when he inspects the post to have an hour
for the enlisted men to come and talk to him, and this is made avail-
able to them all over the world.

Mr. Frrr. We get a great many letters, Senator Carroll, written
by enlisted men to their Congressmen and Senators or to the Presi-
dent or other prominent officials that are referred to us. We inves-
tigate them, and where a bad situation is revealed we try to correct
it and do correct it.

Senator Carrorr. T am sure you do.

Mr. Frrr. And the man is not penalized because he has brought to
the attention of the Army a situation which should be corrected.

Senator Carrorr. In this particular case the individual stated that
he was not being personally persecuted and punished or discriminated
against. He felt that the system had deteriorated in the last 17
months. This individual was a university graduate with two degrees.
He is a career enlisted man, who is concerned about the same things

84154—62——9
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that concern us in these hearings. If we could have someone investi-
gate what he says, it would be helpful to the military. It seems to
me that the Inspector General or the Judge Advocate (General or
perhaps the Secretary’s Office itself should find out the basis of his
statements. Do you have your own independent investigators, Mr.
Fitt, or do you refer it down through channels?

Mr. Frrr. Normally we would refer it through channels, Senator,
and we have a great deal of confidence in the Army staff and in the
operation of the system as it isnow constituted.

Senator CarroLr. Would you refer it to the Inspector General,
or to the Judge Advocate General? Could you refer it to the Judge
Advocate General’s Office ?

Mr. Firr. It all depends on what kind of a letter it is, Senator.
It would go to the appropriate division or department for handling
and investigation if it were the kind of letter which seemed to require
some sort of followup, and I gather that the letter you have in mind
warrants in your judgment to be followed up.

Senator Carrorr. Actually, I think this perhaps would be better
directed to the Secretary of the Army and let you follow—return a
reply as to how it should be done.

Mr. Firr. Yes, sir; we will be glad to receive it and I can assure
you that there will be no action prejudicial to the man taken simply
because he has written to his Senator.

Senator Carrorr. I don’t vouch for the validity of what he has
written, but it appears to be a very intelligent letter, and conse-
quently, without checking quickly while these hearings are on we
could get some quick response on that.

Mr. Frrr. Yes, sir; we would be glad to do that.

Senator Carrorr. And this would in no way prejudice the career
man himself ¢

Mr. Frrr. I assure you he would not be penalized because he has
written you. This is one of the constitutional rights that a serviceman
has and we respect it.

Senator CarrorL. You have been very helpful to me. '

General Topp. On that one point, Senator, as a matter of fact when
these letters do come from the Hill to the Pentagon, and they are
forwarded by our Legislative and Liaison Section, there is a regular
sentence they always put in these letters that no unfavorable action
will be taken against the man. This is always done.

Senator CarrorL. You have been most helpful. I thank you very
much, gentlemen.

We will stand in recess until 10 o’clock tomorrow morning.

(Whereupon, at 6 p.m., the hearing was recessed, to reconvene at
10 a.m., Weg_nesday, February 21, 1962.)



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

WEDNESDAY, FEBRUARY 21, 1962
U.S. SENATE,

SupcommiTrER ON CONSTITUTIONAL RIGHTS
oF THE COMMTITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
457, Old Senate Office Building, Senator Sam J. Ervin, Jr. (chair-
man of the subcommittee) presiding.

Present: Senators Ervin (presiding), Carroll, and Keating.
 Also present: William A. Creech, chief counsel and staff director;
Robinson O. Everett, counsel; and Bernard Waters, of minority
counsel. , ‘

" (Present at this point: Senator Ervin (chairman), presiding.)

Senator Ervin. The subcommittee will come to order.

' Mr. Creecy. Mr. Chairman, the first witness this morning is Hon.
Benjamin W. Fridge, Special Assistant to the Secretary of the Air
Force for Manpower, Personnel, and Reserve Forces, Department of
the Air Force; and also Maj. Gen. A. M, Kuhfeld, the Judge Advocate
General, Department of the Air Force.

I believe these gentlemen will appear at the same time. General
Kuhfeld’s statement, I believe, will follow that of Mr. Fridge’s.

. They will be accompanied by :

Col. V. J. Lozito, Promotions and Separations Division, Directorate
of Military Personnel, Department of the Air Force;

Mr. Leroy J. Spence, Directorate of Personnel Planning, Depart-
ment of the Air Force; B
. Col. Arnold Le Bell, Chief, Military Justice Division, Office of the
Judge Advocate General; -

Col. Harold R. Vague, Chief, Legislative Division, Office of the
Judge Advocate General ; and ;

- Lit. Col. John H. Thompson, Office of the Secretary of the Air Force
Personnel Council.
. Mr. Fridge? ‘
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STATEMENTS OF BENJAMIN W. FRIDGE, SPECTAL ASSISTANT T0
THE SECRETARY OF THE AIR FORCE FOR MANPOWER, PERSON-
NEL AND RESERVE FORCES; AND MAJ. GEN. A. M. KUHFELD, THE
JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE AIR FORCE;
ACCOMPANIED BY COL. V. J. LOZITO, PROMOTIONS AND SEPARA-
TIONS DIVISION, DIRECTORATE OF MILITARY PERSONNEL,
DEPARTMENT OF THE AIR FORCE; LEROY J. SPENCE, DIRECTO-
RATE OF PERSONNEL PLANNING, DEPARTMENT OF THE AIR
FORCE; COL. ARNOLD LeBELL, CHIEF, MILITARY JUSTICE DIVI-
SION, OFFICE OF THE JUDGE ADVOCATE GENERAL, DEPART-
MENT OF THE AIR FORCE; COL. HAROLD R. VAGUE, CHIEF,
LEGISLATIVE DIVISION, OFFICE OF THE JUDGE ADVOCATE GEN-
ERAL, DEFARTMENT OF THE AIR FORCE; AND LT. COL. JOHN H.
THOMPSON, OFFICE OF THE SECRETARY OF THE AIR FORCE
PERSONNEL COUNCIL

Mr. Frige. Mr. Chairman and members of the subcommittee, I am
Benjamin W. Fridge, Special Assistant for Manpower, Personnel,
and Reserve Forces to the Secretary of the Air Force. On behalf of
the Secretary of the Air Force, Mr. Zuckert, it is my honor to appear
before you today and present the views of the Air Force in connec-
tion with the subject matter of your investigation. '

From examination of the staff reports of this subcommittee, it ap-
pears that the primary areas of concern to the subcommittee are the
policy and practices of the Armed Forces with respect to the discharge
of their personnel. These areas touch upon a vital aspect of the han-
dling of people in the Armed Forces in a manner consistent not only
with the requirements of the Armed Forces and the national defense,
but also with the personal, legal, and constitutional rights of these
people.

May I say, on behalf of the Department of the Air Force, that this
Department has consistently recognized the importance of, and the
problems inherent in, the administration of the people upon whom
we must rely for our effectiveness. The present Secretary and Chief
of Staff of the Air Force, as well as their predecessors, have fre-
quently reiterated in public statements that despite advances in tech-
nology and the increased complexity of modern weapons, the key
element in a combat-ready force is the corps of professionally trained
people to operate it.

I might add at this point, since the subcommittee has made specific
reference to the Air Force Rehabilitation Training Center at Amar-
illo, Tex., that Secretary Zuckert, while he was an Assistant Secretary
of the Air Force in 1951, in recognition of the importance of people
and the responsibility of the Air Force to utilize them to best advan-
tage, made the decision to activate that rehabilitation center. .

In order to supply this corps of trained people and to maintain
the maximum defense force for the dollar, the Air Force strives to
obtain—and keep—dedicated and capable men. We have many of
those kind of men in the Air Force—men who will work 70 to 75 hours
a week because they feel their deep responsibility to the Air Force and
to their fellow citizens.
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However, despite all precautions in setting enlistment standards and
by means of other screening devices, we find in the Air Force, as in
any large organization, that a small segment of our people are not the
proper material and do not measure up to our requirements. These
people must be eliminated from the Air Force, and the question is how
should this be done ?

By law, the Armed Forces are required to issue a discharge certificate
to each enlisted person discharged from military service. As the
statistics previously furnished the subcommittee show, during 1961
94.6 percent of all persons discharged from the Air Force received
honorable discharges and an additional 3.8 percent received general
discharges, under honorable conditions. In contrast, 0.9 percent—
or less than 1 percent—received undesirable discharges, with the re-
maining 0.7 percent consisting of those ordered discharged with a
punitive discharge as the result of an approved sentence by court-
martial. I emphasize those figures to the subcommittee to show the
relatively small group of persons with whom we are here concerned.

There is, I am certain, no problem concerning those people who re-
ceive honorable discharges. Further, in view of the judicial safe-
guards of the Uniform Code of Military Justice, the clemency con-
siderations extended at each stage of appellate review, and the
retraining program at the Air Force Rehabilitation Training Center
at Amarillo, Tex., all of which will be gone into in more detail later
by General Kuhfeld, I have no hesitation in saying that those who are
discharged with a punitive discharge as the result of a court-martial
have had their period of service in the Air Force properly
characterized.

There remains that middle area of people whose service must be
terminated administratively and who gy law must be issued a dis-
charge certificate. It has been the consistent view of the Armed
Forces that the honorable discharge should not be cheapened by
issuing it to persons whose military service has been morally inade-
quate or is characterized by a purposeful failure to perform military
duties acceptably. The vast majority of servicemen who perform their
duties with integrity and vigor and enjoy the respect and confidence
of the military community are entitled to have their period of service
characterized with a discharge certificate reflecting the manner in
which they performed their military obligations. Conversely, those
relatively few persons who do not live up to their obligations should
not receive a discharge certificate which purports to show that their
service was on a par with the larger group.

In issuing discharges to persons in this middle area, the Air Force
acts with full realization of the importance that the civilian com-
munity attaches to the character of discharge received by a serviceman.
The Air Force has no desire or intent to stigmatize unfairly the man
who must be eliminated before his period of service is completed. To
this end, the Department of Defense has set forth by departmental
regulations the policies which must be followed in making a determina-
tion of the type of discharge to be issued. The Air Force has followed
such policies, and has issued its own regulations, which were fur-
nished to the subcommittee, setting forth the procedures to be followed.
Accepted administrative practices are followed—which are quasi-
judicial in nature—including the right to notice, hearing, counsel, and
review by senior commanders and their staff judge advocates.



130 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

The Air Force has made, and is making, a conscientious effort to
administer this program fairly, and in a manner consistent with our
military requirement for capable people. We have weeded out a
considerable number of our ineffectives and, as the statistics furnished
to the subcommittee show, the number of undesirable discharges issued
by the Air Force has declined substantially in recent years. In the
administration of a program such as this, in an organization as large
as the Air Force, it is inevitable that complaints of injustice will .
be made in individual cases and undoubtedly some errors occur. The
Congress has recognized that such errors do occur and has established
by law machinery to consider and correct such errors. We stand
ready to correct any errors made by us and, in the form of the Air
Force Discharge Review Board and the Air Force Board for Correc-
tion of Military Records, we have the administrative machinery avail-
able to do so.

For example, during 1961 a total of 1,321 cases of persons who had
received undesirable discharges was considered by the Air Force Dis-
charge Review Board. Of this total, 68 of the discharges were up-
graded by the board to general discharges and 25 were upgraded to
honorable discharges. In the same year, 854 general discharges were
considered and 134 of them upgraded to honorable discharges. For
the 5-year period ending in July 1961, 7.37 percent of the undesirable
discharges considered were upgraded, and 21.67 percent of the general
discharges were converted to honorable discharges. In addition to
the review afforded by this board, in 1960 and 1961 the Air Force
Board for Correction of Military Records granted relief to 3.98 per-
cent of the cases considered by it for changes in the character of dis-
charges previously awarded. Of this number, 2.39 percent were cases
which had previously been considered by the Discharge Review Board.

We feel that in the administration of our personnel program and in
the field of military justice we have maintained an excellent record.
We welcome any suggestions for improvement, and we are happy to
cooperate with the su%committee In its investigation of these areas.

I have touched only briefly on matters relating to military justice
because General Kuhfeld, the Air Force Judge Advocate General, is
present and will go into more detail on this matter as well as the prob-
lems and procedures relating to administrative separation. In addi-
tion, representatives from the office of the Deputy Chief of Staff, Per-
sonnel, of the Air Force, the Discharge Review Board, and the Board
for Correction of Military Records are present.

1, and the people who are with me, will be happy to answer any
questions by members of the subcommittee.

Mr. CreecH. Mr. Fridge, General Kuhfeld, the chairman will be
happy to have General Kuhfeld present his statement now, or, if you
would prefer, we can proceed with questions at this time and then he
can read his statement, whichever you feel would be advantageous.

General Xunreip. 1 think it would be more advisable for me to
present it now, Mr. Chairman.

Mr. Chairman and members of the subcommittee, I am Maj. Gen.
Albert M. Kuhfeld, the Judge Advocate General, U. S. Air Force. I,
too, as does Mr. Fridge, appreciate the opportunity to appear before
you today and present the views of the Air Force m the matters con-
cerned in your investigation, very important matters that you are
considering.
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I will discuss first of all the question of administrative discharges.
By that term, I refer to all separations from military status. which
occur prior to the expiration of the service member’s contract or ob-
ligated: period of service other than punitive discharges adjudged by
courts-martial. In some cases, the authority to issue administrative
discharges is used to permit the voluntary separation of a serviceman
because of personal considerations, such as hardship, essentiality to
national health, safety, or interest, or for other reasons. There 1s, I
am certain, little concern with this group of people, because such
voluntary separations virtually always result in issuance of an honor-
able discharge.

The principal other group of people who receive administrative dis-
charges consist of those persons who should not be permitted to com-

lete their normal term of service because of such factors as inability
or failure to perform their duties in a satisfactory manner, moral dere-
liction, or a pattern of misconduct which has seriously compromised
their usefulness to the Air Force.

Mr. Fridge has already mentioned briefly the reasons why the Air
Force and the other military services require authority to effect ad-
ministative discharges. There is no inherent right, I think we all
agree, in any person to be continued in the military service, and the
mission and objective of the Armed Forces are too vital to our national
defense to permit their being entrusted to persons of low capability,
or low standards of integrity and conduct. Further, once the decision
has been made that an individual must be discharged, there is a further
requirement to characterize the quality of the service which he has
performed. Such characterization is necessary to determine the in-
dividual’s eligibility for benefits under both Federal and State law,
and to distinguish the substandard service of some individuals from
the capable, industrious, and honest service of other servicemen who
constitute the vast majority of the total; in other words, to prevent
the dilution of the honorable discharge.

The question of what criteria shall be used to distinguish the person
who is to receive an honorable discharge or a discharge under honor-
able conditions from the person who is to receive one under other than
honorable conditions is not easy of solution. In this connection, I
would like to say a few words concerning the policy used by the Air
Force in determining whether an honorable, a general, or an undesir-
able discharge is issued.

The Department of Defense directive, which has been brought to
the attention of this subcommittee, governing administrative dis-
charges provides in general that an honorable discharge will be issued
when a service member has been proficient and industrious in the
performance of his duties and his military behavior has been proper.
In other words, even an individual who lacks the capacity to perform
his work according to Air Force standards will be issued an honorable
discharge if he has performed his duties to the best of his ability and
has conducted himself in accordance with exemplary standards of
conduct.

A general discharge, which is a discharge under honorable condi-
tions and carries with. 1t the full entitlement to all benefits prescribed
by law for persons who are honorably separated, is issued in those
cases where the member’s record is not sufficiently meritorious to war-
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rant an honorable discharge. For example, if an individual has been
convicted of an offense by a general court-martial or convicted by more
than one special court-martial during the current period of service,
he may be issued a general discharge. Iven in these cases, however,
where the circumstances are such that the discharging authority feels
that the member’s overall military record offsets these offenses, an
honorable discharge may be granted, and frequently is.

I might add at this point that even persons convicted by court-
martial in which a bad-conduct or dishonorable discharge is adjudged
have the opportunity during appellate proceedings to have their puni-
tive discharges suspended or remitted, be restored to duty, and to earn
a general or an honorable discharge. :

An undesirable discharge is issued only for unfitness, misconduct,
or for security reasons. Even in these instances, however, if the cir-
cumstances so warrant, a general or honorable discharge may be issued.
The Air Force in its implementation of the DOD directive on this
matter provides specific guidance in the case of undesirable discharges
which msures that the member’s entire military record will be taken
into account. Under this directive, despite the fact that a service
member is being separated for unfitness, misconduct, or security
reasons, if his overall record contains factors or circumstances which
would result in injustice to the individual if he were issued an un-
desirable discharge, then he may be granted a general or an honorable
discharge asthe facts may warrant.

The Air Force recognizes, as Mr. Fridge stated, the adverse effects of
characterizing an individual’s service as “other than honorable.” The
policy directive of the Department of Defense, previously mentioned,
was issued in 1959. However, even prior to that time, in the light of
expressions of concern by interested congressional committees and
individual Members of the Congress, the Air Force began a careful
evaluation of the policies and procedures used in effecting administra-
tive discharges.

We believe that the standards and procedures set forth in the 1959
Department of Defense directive are fair and provide adequate pro-
tection for the rights of the individual. Air Force regulations which
implement this directive emphasize the need for insuring that the
“other than honorable” discharge is issued only when clearly war-
ranted by the member’s record of military service. These regulations
specifically point out the adverse effects of such a discharge. In
addition, the Air Force Discharge Review Board and the Board for
Correction of Military Records utilize the more liberal criteria pre-
seribed by the 1959 directive in considering cases of individuals
separated prior to the issuance of that directive.

And I might say parenthetically, Mr. Chairman, that the Veterans’
Administration and all concerned with the review of discharges were
advised that those criteria would be adopted and would be utilized
in reviewing discharges issued prior to the 1959 directive.

Air Force experience in recent years clearly indicates that the
liberal criteria now in effect have had a substantial impact. For
example, in 1958, approximately 8,300 undesirable discharges were
issued by the Air Force. By 1961, the number of such discharges
had dropped to 1,700. On a percentage basis, 4.2 percent of the per-
sons discharged in 1958 received undesirable discharges, whereas in
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1961, the figure was 0.9 percent—or, as Mr. Fridge put it, less than
1 percent. In recent years, approximately one-third of the undesira-
ble discharges issued by the Air Force were issued to persons who had
been convicted of a felony by a civil court, or had engaged in homo-
sexual activities while in active service. The remaining cases involved
individuals who had clearly demonstrated an unfitness for military
service by unacceptable conduct and character traits which made
necessary the characterization of their service as “other than
honorable.”

The Air Force will continue to monitor this area closely to insure
that a less than honorable discharge is given only when the issuance
of an honorable discharge would be a clear injustice to Air Force
members who have served in an exemplary manner, and to those
governmental and civilian agencies which must rely on the statement
of the Air Force as to the quality of service which the individual has
performed.

Parenthetically here, too, Mr. Chairman, I should point out that
the various Veterans’ Administration Acts passed by the Congress
provide that only people who have served honorably or under honora-
ble conditions are entitled to benefits, and we feel that, to comply with
those statutes, it is necessary that we characterize the discharges -of
various individuals. '

I would now like to discuss briefly the administration of military
justice within the Air Force. As the members of the subcommittee
know, the administration of military justice within all of the Armed
Forces is governed by the Uniform Code of Military Justice, a pub-
lic law passed by the 81st Congress, and generally effective on May
31, 1951." This code was the result of extensive study and drafting
by a committee, appointed by Mr. Forrestal while he was Secretary
of Defense, and headed by Prof. Edmund Morgan, Jr., then dean
of the Harvard Law School. As the legislative history of this code
shows, the primary purposes of this revision of military law were
to provide a code that would be equally applicable to all the Armed
Forces, and to evolve a system which would insure the maximum
amount of justice within the framework of a military organization.

From the time that the code became effective, through 1961, there
has been a total of 352,661 cases tried by court-martial in the Air
Force. Of this total, 250,409 were tried by summary court-martial,
87,895 by special court-martial, and 14,357 by general court-martial.
During this same period of time, I have been closely associated in
the Air Force with the administration of military justice, and have
been able to observe at firsthand the operation of the code.

From the announced scope of the investigation by this subcom-
mittee, and the list of questions submitted by it to the Department of
Defense, it is apparent that the subcommittee is interested primarily
in two areas, insofar as military justice is concerned: first, the dif-
ferences in administration of military justice among the Armed
Forces and whether such differences result in any adverse effects
on the individual serviceman ; and, second, the question of “command
influence” in the administration of military justice.

On the question of differences among the services in the adminis-
tration of military justice, I would like to make the following prelim-
Inary observations. Although one of the criteria laid down for the
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committee headed by Professor Morgan was that the code should be

uniform in substance and uniform in interpretation and construction,

the code itself contemplates that there may be variations in its admin-

iFs‘,tration to make allowance for the differing needs of the Armed
orces. :

Several of the articles expressly authorize actions to be performed
‘“under such regulations as the Secretary of the (military) Depart-
ment may prescribe.” For example, article 28 grants such authority
for the appointment of reporters and interpreters. Other articles
grant discretionary authority to the Judge Advocates General in
the matter of who shall be certified as competent to act as counsel or
law officers before general courts-martial. Article 15 expressly au-
thorizes a specified type of punishment to be imposed upon “a person
attached to or embarked in a vessel,” thereby recognizing the special
problems of maintaining discipline on a ship.

Also, in discussing these differences, I would like to make clear that
I do not purport to speak for the other Armed Forces on their reasons
for adopting administrative practices not utilized by the Air Force,
or for not adopting practices found by the Air Force to fit its needs.
In some cases, diversity has resulted from practices that were frankly
experimental in nature. For example, I understand that the Army
specialized law officer program, which is mentioned in several of the
committee questions, started out as a limited pilot program. It
apparently met certain needs of the Army and has now been adopted
by it on a worldwide basis. In examining the possible advantages
and disadvantages to the Air Force in adopting a similar program,
I noted first of all that the performance of our Iaw officers under the
present Air Force system was excellent. Relatively few Air Force
cases have been reversed by the Court of Military Appeals for law
officer error. Therefore, no need is seen to change our present pro-
gram, which, so far as the Air Force is concerned, contains certain
advantages from a training standpoint.

In that connection, Mr. Chairman, I might say this: That I have
counted the cases handled by the Court of Military Appeals in the last
6 months from July 1 to December 31, 1961. In four of the decisions
the Court of Military Appeals held that the Army law officer erred.
In five of the decisions the court held that the law officer of the Navy
erred. In three of the decisions they held that the law officer of the
Air Force erred.

The total cases considered and opinions written were as follows:
22 on Army cases; 20 on Navy cases; 6 on Air Force cases.

The number of reversals during this 6-month period: 11 in Army
cases; 15 in Navy cases; 4 in Air Force cases.

I think that speaks pretty highly for the job that our law officers
are doing in handling these trials. Accordingly, then, I see no need
to change our program which, so far as the Air Force is concerned,
contains certain advantages from a training standpoint. For ex-
ample, when an Air Force judge advocate is certified as competent
to perform duties as a law officer and is designated as the law officer
of a general court-martial, he is expected to, and does, make a thor-
ough study of the legal issues that may be involved in the type of
case at which he will preside. He, therefore, is motivated to keep
current on recent court decisions and other matters that will aid him
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in performing his professional duties in a competent manner. Fur-
ther, in military justice, as in any legal system, there are cases of
varying legal complexity. In serious cases in which complex legal
issues can be anticipated, our more esperienced law officers are
assigned. However, in less complex cases, law officers with less experi-
ence can be assigned and thereby acquire that reservoir of experience
that in time of war or emergency can be utilized to expand our Judge
Advocate General’s Department to meet the increased needs of an
expanded force. We, therefore, do not anticipate that the Air Force
will adopt the specialized law officer program.

Parenthetically, too, because I think maybe this question will be
asked later, my concept of a military force in peacetime is that it
serves two purposes: ‘

- A deterrent and to train the people that we are going to use in the
event of an all-out emergency. '

For instance, in the Air Force we have aerial refueling. Perhaps
there would be less difficulty if we had only one crew that kept on
practicing refueling and then wrote books about it. But when you
got to war, there would have to be people who are experienced in
doing the job.

In our situation with our law officer program, I feel that if we get
into a situation like we got into in World War II, with units scat-
tered all over the face of the globe, we are going to have to have people
who have had some experience in doing this job, and we are going to
have a great reservoir of people that we can utilize.

There are many other reasons for the position which I have taken
in connection with this whole program, which perhaps we can discuss
after this statement. - .

The subcommittee has also noted the fact that the Air Force and
Navy utilize special courts-martial to impose bad-conduct discharges,
whereas the Army does not. As the subcommittee knows, the imposi-
tion of a bad-conduct discharge by a special court-martial is author-
ized by the code. As set forth in the Air Force answer to question 14
of the subcommittee, it hag been possible, and it is the practice in the
Air Force, to appoint, with very, very rare exceptions, qualified legal
counsel to represent persons tried by special court-martial. In view
of this practice, and the provisions of the code which provide for
complete appellate review of cases involving a bad-conduct discharge,
the Air Force has used such statutory authority in appropriate cases.

The subcommittee has also noted the divergence among the services
in the matter of negotiated pleas. The Air Force does not utilize
this procedure, and-the reasons for this decision are set forth at some
length in the Air Force answer to question 22 asked by the subcom-
mittee. I would like to observe further, however, that I recognize that
the negotiated plea practice has certain benefits, primarily in the
areas of expeditious handling of cases and elimination of some of the
expense of assembling witnesses and evidence. There are, however,
certain  advantages accruing from our present Air Force practice
which, in my opinion, warrant its continuance in the Air Force.
The primary advantage is the elimination of post-trial complaints
of “pressure” exerted upon an accused to induce him to plead guilty,
alleged misunderstanding of the final negotiated agreement, or com-
plaints by an accused that he did not understand that he had a possible
lega]l defense, and that his plea was therefore inadvertent.
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May I say again, and interject on that, Mr. Chairman, that over
the years that I have been connected with the Judge Advocate Gen-
erals, Department of the Air Force, I have had numerous letters from
Congressmen sending over letters that they have gotten from constitu-
ents who have complained that they were told to plead guilty by
their defense counsel; that the defense counsel was interested only in
getting the case done; that they had told their defense counsel that
they were not guilty and the defense counsel said:

“Would you rather take 5 years or 1%”

Now, these statements, I am sure, were not true, but I have gotten
many letters from Congressmen based on it.

In each of those instances I have had somebody from my office pick
up that record of trial where the plea of guilty was interposed, take it
over and let the Congressman read it, and when the Congressman got
through, he could see that the evidence was there that the plea was a
provident plea; that the record showed the man’s guilt; and he gen-
erally ended up by saying:

“Thank you very much, that is all I wanted to know. I can see that
this complaint is not justified.” o

If you do not have that in the record, if you do not have a prima
facie case in the record, you are not in a position to do that, as T have
been proud to be in the position to do over the 10 or 11 years that I
have been connected with the office here in Washington.

A second, but equally important, advantage is in the post-trial
clemency consideration of each case. In addition to the thorough ap-
praisal of each accused which I require my staff judge advocate to
forward with the record of trial, we have found that pertinent infor-
mation comes from the circumstances surrounding the commission of
the offense itself. For this reason, and in order to permit appellate
authorities to determine with moral certainty that a plea of guily is
not inadvertent, we require the prosecution to present at least a prima
facie case even when a guilty plea is entered, in order that the record
will show these circumstances. In view of this requirement, we have
preferred to avoid the possible difficulties that could arise from the
use of negotiated pleas.

The subcommittee has further noted that although the Navy uses
civilian members on its boards of review, the Army and Air Force
do not. Axrticle 66 of the code authorizes the use of either military
or civilian members. As many of the members of this subcommittee
know, and as the legislative history of the code shows, the provision
in article 66 authorizing the use of civilian board members was in-
serted after the Morgan committee had prepared its draft bill. The
insertion was made at the express request of the Coast Guard to accom-
modate the shortage of uniformed lawyers and long past experience
of that service. In response to a question on this matter by Senator
Kefauver, Mr. Larkin stated to the Senate subcommittee of the Com-
mittee on Armed Services:

Just as Commander Webb pointed out, the Coast Guard requested the added
provision for themselves. When the idea was presented to the committee, they
decided that they might as well make it general since the appointment of such
civiliang in any of the Armed Forces was entirely within the power of the re-
spective judge advocates general.

Our experience has been that the use of military board members has
been advantageous to the Air Force. Air Force boards of review con-
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sist of senior judge advocates who have had extensive experience in
military justice matters at base and staff level. We have found their
work to be excellent. Further, we feel that the experience gained by
these officers on boards of review benefits the Air Force when they are
rotated to staff positions in the field since they take with them an
awareness of the considerations involved in the military appellate
rocess.

P On the matter of the operation of the Air Force rehabilitation
training center at Amarillo, Tex., our written answer to the commit-
tee in response to question 30 is comprehensive and expresses our
satisfaction with its operation. Mr. Fridge has gone into that to
some extent, too. Therefore, I will not go into further detail at this
time ; however, I will be happy to answer any questions that the com-
mittee has on the subject.

The final matter that I would like to discuss is the question of
command influence on court-martial proceedings. As you may recall,
this question was of vital concern during the hearings that were
held on the Uniform Code of Military Justice. The final product
was one that was frankly shaped in recognition of the fact that the
code must not only provide the essential constitutional and legal
safeguards for an accused inherent in a civilian judicial system, but
must also recognize the military circumstances under which it must
operate—both 1n peace and in war—and the requirement for discipline
in a military operation. In his testimony at the hearings, Professor
Morgan stated :

I am aware that there are many schools of thought on military justice, ranging

all the way from those who sponsor complete military control, to those who
support a complete absence of military participation.

He further stated :

It was recognized from the beginning by the committee that a system of
military justice which was only an instrumentality of the commander was as
abhorrent as a system administered entirely by a civilian criminal court was
impractical.

The question of “command influence,” however, is not entirely one
sided.. The influence of a commander may be, and frequently is,
exerted on the side of justice rather than injustice. He has the power
to determine that in the interest of justice a case should be disposed
of without trial. He can, and frequently does, disapprove a portion
of the sentence adjudged by a court if he deems a lesser sentence more
appropriate. I have had forwarded to me copies of lectures given
by commanders or their representatives, pointing out the duties and
high responsibilities of members of courts-martial in a manner cal-
%l_lll_a,ted to instill in them a higher sense of their judicial responsi-

ilities.

And T will say again that there are instructions to courts and in-
structions to courts. Some of the instructions that might be conceived
that could be given to courts I would stamp out in a minute. I would
certainly not stand still for them for one single second. Neither would
the Boards of Review, nor would the Court of Military Appeals.

The kind of lectures that 1 am talking about are lectures which are
educational to the members of the court, and which instill in them a
feeling of the responsibility that they have sitting as a member of
a court, which I deem one of the most serious jobs that they have to
perform in connection with their military duties.
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There have, of course, been cases where a commander has taken
action which by judicial standards was found to have been improper
command: influence. The relatively—and I emphasize “relatively few

" cases”—the relatively few cases in which this has occurred have pri-
marily arisen as the result of a written communication or lecture
stating command policies under circumstances in which there was a
reasonable probability that the policies so stated could adversely affect
a specific case. I can state without hesitation that our military counsel
have not been at all reluctant to raise this issue in court or on appeal,
and that boards of review within the Air Force and the Court of
Military Appeals have been very alert to take corrective action in all
cases In which the matter has come in issue.

Statistically, in the nearly 11 years in which the Uniform Code has
been in operation, there have been 14 reported cases in the Air Force
in which the problem of improper command influence has been raised.
In six of these cases, the board of review found that improper com-
mand influence existed. However, in one of these six cases, the Court
of Military Appeals reversed the decision of the board of review and
found no improper command influence. In two cases in which the
board of review considered the question and found no prejudicial
command influence, the Court of Military Appeals reversed the de-
cision of the board and found such improper influence. In the re-
maining cases, the board of review considered the question and found
no improper influence. The Court of Military Appeals either denied
a petition for review, or no petition was submitted by the accused.

This concludes my prepared statement. I will be happy to answer
any questions that the members of the subcommittee may have. .

Senator Ervin. General, as I understand your remarks, you think
that it is essential that the man instruct those who are going to sit on
courts-martial as to their legal duties as members of such courts?

General Kuarerp. ‘Well, I cannot say that it is essential, sir.

Senator Ervin. Desirable, if not essential?

General Kunarern. But I think that it is desirable, because I think
it is an important duty and it is an important function, and I think
the members of the court, the officers who are going to sit on that gen-
eral or special court, should go in there with some knowledge of what
their job really is, sitting there and acting in that kind of an impor-
tant capacity.

Senator Ervin. And you made it very clear in your statement, as I
interpret it, that nothing should be said by a commander under those
circumstances which could be construed, or reasonably construed,
to be any intimation as to what decision he thinks should be made
in a specific case?

General Kuurern. I would never let a case stand in which that
kind of action had been taken. QCertainly, I would not, Senator.

Senator Ervin. We have the problem which arises in virtually
every field where we have to give power and authority to a person,
and it is impossible for all people to exercise power and authority
wisely under all circumstances.

On the other hand, it is necessary to have the authority and power
posed in someone, if any organization is going to function.
~ Your position is that, while there may be in a relatively few cases
some abuse of this power, that these cases of abuse are so negligible
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in numbers and are so apt to be corrected that there is no necessity
for Congress taking any action, specific action, in this field ?

General Kunrerp. That would be my view, Mr. Chairman.

Senator Ervin. What do you have to say as to the suggestion that
there should be something done to give a man the right to test the
imposition upon him of an undesirable discharge prior to his being
separated from the service?

General Kuvsrerp. We are getting now into the administrative field,
Mr. Chairman.

Senator Ervin. Yes,

General Kunarerp. In approaching 90 percent of the cases in which
there is administrative discharge involved that would end up with
a general or undesirable discharge, the Air Force furnishes legal coun-
sel—I mean a judge advocate to advise with the respondent.

Now the area, as I see it, that the chairman is getting into is, sup-
posing one of these individuals said ; “I would rather be tried by court-
martial.” Should he be entitled to be tried by court-martial? I
would say not.

I would say that the decision as to whether he should be tried by
court-martial should be left to the military authorities. Now why
do I say that?

The cases in which the man is not tried by court-martial—let us
take a child molestation case, for instance—you will have a situation
where a youngster 5 or 6 or 7 years old—one case that I am thinking
about in particular, where the youngster made a statement identifying
the individual as the person who had taken indecent liberties with her,
a little girl. The individual made a statement himself admitting
that he had taken these indecent liberties.

Then he learns that a psychiatrist, a chaplain, the little girl’s par-
ents have said: “This will irreparably hurt this little girl if she is
ﬁequireddtg go on the witness stand and testify to these things that

appened. ,

§I())'W in that kind of a case I think the commander should be sup-
ported 100 percent in his determination that we have got to rid the
service of this individual, but we do not have to sacrifice this little girl
in order to do it, and we will use the little girl’s statement and we will
use his statement, the respondent’s statement, to show what he did,
and then eliminate him, despite the fact that he is asking for a court-
martial, with full knowledge that we would not be inhuman enough
to putthe little girl on the witness stand.

I think you have got to consider all of those factors, Mr. Chairman,
when you go into considering a problem of: Can this man force you
to give him a court-martial ?

Senator Ervin. Is it fair to say, in the overwhelming majority of
cases where servicemen are separated from the service by an unde-
sirable discharge, that that method is satisfactory, preferred by them,
rather than the court-martial route ?

General Kunarerp. Yes, sir. I think that the fellow that asks for
a court-martial, except in these unusual circumstances such as I am
talking of, is a very rare breed. You do not find a fellow very, very
often asking for a court-martial instead of administrative action,
because when he asks for a court-martial, he visualizes himself sitting
in jail or something like that, and this he does not want.
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Senator Ervin. Your position is, or, rather, you say, as a result of
your experience in connection with administration of military justice
m the Air Force, that in the overwhelming majority of cases that the
present practice followed by the Air Force in respect to the granting
of undesirable discharges is not only satisfactory to the Government,
to the service, but is satisfactory to the men granted such discharges?

General Kunarerp. Administrative discharges are not in connection
with the court-martial system as we understand.

Senator Ervin. That is right. :

In other words, as I understand it, they are not covered by the
code, the Uniform Code of Military Justice at all ¢

General Kvarerp. That is right.

But I think, with the changes that have been made, the evolution
that has come about in being liberal with the higher type discharges,
that the system that we are operating under is operating well, Mr.
Chairman, and is perfectly satisfactory.

Mr. Frioge. I fully concur in that, and would like to point out that
there is adequate review of the chain of command of the adminis-
trative discharge system in much the same fashion that a court-mar-
tial would receive an appellate review.

As both I and General Kuhfeld pointed out, we have discharge
boards of review both in the air staff and in the secretariat. I have a
deputy, who is an attorney, who reviews these things also, and if
there is still disagreement among all these things, they come to me
and some of them to Mr. Zuckert, himself.

And we are just as concerned with the rights of the individual as
we are with trying to move some undesirable individual out of the
system, out of the Air Force.

Senator Ervin. Could you give me just briefly the procedure?

Here is an individual who 1s being considered as one who should
be separated from the service by an undesirable discharge. What
1s the process?

Mr. Frine. Colonel Lozito will answer that. Colonel Lozito, sir,
is an expert in this business.

Colonel LoziTo. Sir, when the commander makes the judgment that
an individual should be considered for separation, and has taken into
consideration all of the rehabilitation efforts that should have been
made prior to this judgment, why, he then advises the individual of
the commencement of such an action, administrative action, and the
individual is then appraised of his various rights to have counsel, to
appear before a board of officers.

In the case of an undesirable discharge, there would be a field grade
officer on the board, one of the members being from the Judge Ad-
vocate General’s branch, and he, likewise, has the right to be repre-
sented by counsel. :

As the general pointed out, in 90 percent of the cases he does have
counsel to represent him, and he, likewise, is apprised of his option
to waive such a Board hearing.

He, likewise, is advised that he has the right to present evidence in
his behalf, to question witnesses that appear, and so forth, and these
rights are all spelled out to him, and, in fact, these rights are spelled
out to him in writing. :
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Senator Ervin. In other words, he is given election of whether
he will accept the undesirable discharge of his own choice, or have
the Board pass on him ?

Colonel Lozrto. Yes,sir.

He has this judgment to make, and T might point out that in some
recent sample surveys we made, we find that the majority of the indi-
viduals who are confronted with this situation waive appearance
before the Board, for reasons best known to themselves.

Senator Ervin. What review is there of the action of the Board,
assuming the Board recommends that an undesirable discharge be
granted in a particular case ?

Colonel Lozito. Yes, sir.

In an undesirable discharge case, our answers to some of the ques-
tions would reflect that it has to be approved by the commander
exercising general court-martial jurisdiction. So you have then the
case being heard at a base level, and then traveling up the chain of
command to the special court-martial level to the officer exercising
general court-martial jurisdiction.

In our command this is primarily a general officer of two- or three-
star rank.

Senator Ervin. I am not thinking so much about where there is a
court-martial, but where there is no court-martial and where a
Board

Colonel Lozxro. That is what I mean, sir.

I am saying that the same officer who exercises general court-martial
jurisdiction 1s the officer who reviews the discharge and is the final
authority in the issuance of that discharge.

Senator Ervin. Isthat done antomatically in case the Board recom-
mends an undesirable discharge?

Colonel Loziro. Yes, sir.

It is part of the automatic review.

General Kuarerp. Mr. Chairman, the reason that we say the officer
_exercising special court-martial jurisdiction, the officer exercising
general court-martial jurisdiction, when it has nothing to do with
court-martial at all, is because those at the levels at which the com-
mander has a legal staff, and what we are providing is the reviews
at levels where the commander has a legal staff, a staff judge advocate
and attorneys to advise him.

And the attorneys, the legal staff goes over each of these records
and advises him with regard to it. That is why we use that
terminology.

Senator Ervin. Of course, we have, I think, a fundamental dis-
tinetion between civil government and the military, as I see it.

In other words, a civil government is set up for one main purpose;
that is, to administer justice. That is, T would say, to my mind, the
most sacred function of the civil government. Now, in the adminis-
tration of justice, as I see it, in the Military Establishment, there is a
twofold purpose: One is to enforce discipline, and the other is to rid
the service of the personnel who prove to be unsuitable or unfit for
service.

General Kuarerp. Yes.

Senator Ervin. Putting it that way

84154—62——10
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General Kuureip. And, of course, the main purpose of the mili-
tary service, Mr. Chairman, is to protect this country, and we have got
to be able to have the proper people to do the proper job, because we
can administer the best justice in the world, and if the Air Force can-
not run the complicated machines that we have got today, this country
would be in terrible shape.

So that our main responsibility is to defend this country and deter
anybody else from trying to attack it.

The administration of justice is important—rvery, very important—
but that is just an adjunct to the main problem that I have described.

Senator Ervin. In other words, you are not created for that main
purpose, as the civil government is?

General Koarerp. That is right; yes, sir.

Senator Ervin. At the same time I think all of us recognize that
we must, of course, maintain what are called the essentials of due proc-
ess in the administration of military justice, as well as in the adminis-
tration of civil justice. '

General Kuarewp. That is right, Mr. Chairman, and I think that
over the years I have been very, very interested—I have been one of
the main proponents, I think—in this restoration business, the re-
habilitation, considering an individual as an individual, instead of
just a number on a piece of paper. I might point out, the committee
might be very interested in this, that as far back as 1958, December
of 1958—that is before the DOD directive came out—we were con-
cerned with what was happening in the administrative discharge field.

I want to read, if I may, a very brief memorandum for the record
attached to a telegram that went out to all the major commanders.

This telegram was prepared by Mr. Spence, who is here today. This
memorandum for record, back in December of 1958, before the De-
partment of Defense directive, says this:

General White—
who was then the Chief of Staff—

by memo of November 3, 1958, to the Deputy Chief of Staff, Personnel, expressed
his concern over the continued large number of inept and unsuitable airmen being
identified and discharged with less than honorable discharge. He expressed the
view that the proper solution to this problem was to improve screening procedures
at the recruiting stations to insure that these individuals who probably will not
make satisfactory airmen are not enlisted.

General White referred to congressional concern over the large number of air-
men being discharged with less than an honorable discharge, and stated that he
was also concerned with this problem, and he expressed the view that the inept,
unsuitable type of individual had enough difficulty without the added stigma of
the unsuccessful service career.

And at General White’s direction a telegram went out to all the
major commands, which told them that in connection with these inept
airmen, that unless they had done something definitely wrong, that
they would be processed under AFR 89-14 convenience of the Govern-
ment, and given honorable discharges. So you can see that we have
been concerned with this problem for a long time, Mr. Chairman.

Senator Ervin. Do you have any questions?

Mr. Crercu. Yes, Mr. Chairman.

Mr. Fridge, I should like to direct your attention to page 4 of your
statement, sir, in which you speak of the administrative practices
which are followed in administering military discharges.
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I should like to ask you, sir, before the serviceman is given notice
that he is to appear before a board, what indication does he receive
from the Air Force that there is a possibility, or a probability, I
should say, that such action might be taken against him?

Mr. Fripge. Your question is, before he is to appear before a board,
what indication does he receive that such action will be taken ?

Mr. Creecu. Before the actual notice is given to him to appear
before the board, does he receive any indication from the Air Force
that he is being considered for administrative action?

Mr. Frioge. I am sorry, but I am going to ask General Kuhfeld to
answer that one, if I may.

General Kuarerp. There is a counseling program, the noncommis-
sioned officer over the particular airman counsel him, tell him where
he has been wrong in the past. The commander counsels him.

Finally, if they come to the conclusion that he has to be separated,
he is given notice of the reasons why he will be called before a board.

He 1s given counsel to represent him, and then a hearing is set down,
unless he waives it, a hearing before a board or a single officer in some
cases, depending on how long the man has been in the service. And
he is given notice that that hearing will be had.

Now, if for any reason he is unable to be ready for the time of that
hearing, they postpone it or they continue it, in order to reach his
requirements, so that in every instance he knows, unless he just cannot
understand anything, he knows what is going on, and he knows what
tlfle }feasons are that he is going to be called before the board and all
of that.

Mr. Fripce. This pertains to a specific act.

Throughout his entire daily service he is supervised, of course, by
a sergeant or officers, and I know from experience that if a young man
starts on the wrong track, these senior people will counsel him initially
before any particular act, before anything goes wrong that would be
subject to administrative discharge or a court-martial.

Mzr. Creecu. Now, the person who makes the recommendations to
the board that administrative action be taken in the case of an indi-
vidual serviceman, is he the commanding officer ?

Mr. Frioge. Yes,sir, he isthe commanding officer.

Mr. Creeca. Might this serviceman have direct liaison with the
commanding officer, or would he possibly be someone whom he might
not know?

Mr. Froge. It is our policy that all commanding officers should
have an open-door policy, and I assure you that this is a factor and
they do have. : :

Any airman, regardless of rank, has the authority to go see his
commanding officer at any time, by simply obtaining the permission
of the first sergeant.

Mr. Creecr. The commanding officer who recommends administra-
tive action, is he not also the one who appoints the board ?

Mr. Froge. No, sir.

Normally, the commander that would recommend the administrative
action would be the squadron commander, and the board could be ap-
pointed by a wing commander or possibly higher.

Mr. Crercu. The wing commander or possibly higher authority
who appoints the board, would he not on any occasion recommend ad-
ministrative action against the serviceman?
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Mr. Fringe. He could, yes, sir, and frequently in the case he may
also want to see the individual soldier or airman.

Mr. Creeca. Now, the man goes before the board. General Kuh-
feld indicated that he has received counseling. Is this counseling
made a part of the record which is presented to the board? Istherea
record of the counseling which he has received ?

General KumreLp. Well, if he appears before the board, then his
cousel appears with him. If he has waived, the counsel is required
to sign, too, on this waiver, in other words, that he has talked it over
with the individual, the respondent, and that the respondent has
waived:

Mr. Creeca. That is not exactly what I mean. I am referring to
counseling in advance of notice. g

General Xunarewp. Oh, yes.

Well, you see, we have under our regulations what we call a control
roster. Now, this control roster, an individual who is starting to get
into trouble, who is starting to do things that might lead to court-
martial, that might lead to administrative separation, minor things, is
put on a control roster, and, as part of this control roster arrangement,
he is counseled. He 1s counseled by noncommissioned officers; he is
counseled by the commander; and he realizes, or they try to make him
realize, that he is going in the wrong direction and it is necessary for
him to change, so that he is pretty well advised.

Mr. Creech. The question, sir, is this:

Is there a record of this counseling at the time the man comes before
the board? Ts there a statement in the record to the effect that he has
been counseled on specific occasion by certain individuals?

General Kunarewo. Our regulation AFR 39-17, for instance, and
this is true in most of them, provides that the immediate commanding
officer, when there is something starting in that might lead to a separa-
tion, must prepare a report which includes the name and so forth, the
reasons why he is recommending his action, and a statement—and this
is the report which he is required to make under the regulation—a
statement showing the attempts made within the organization to make
the person into a satisfactory airman.

The commander will also state whether the airman’s assignments
and duties have been varied to include service under different officers
and noncommissioned officers in a different section or unit, and various
information that he must furnish of record before the action is initi-
ated to eliminate the fellow administratively.

Mr. Frmoge. Does this answer your question, sir, or do you concern
yourself with advice given to him prior to the commencement of
actual proceedings?

Mr. Crercu. Actually, what I was thinking of is the type of ad-
vice which he receives periodically in this counseling, which he sup-
posedly receives.

General Kuumrerp. This is all reported.

Colonel Lozrro. Sir, I might make reference also to the adminis-
trative regulations which refer to an Air Force Regulation No. 35-31,
which is a character guidance counseling type of regulation, and
there are requirements 1mposed upon the commanders to continue dur-
ing the man’s military career this type of counseling that you are
seeking, counseling with the chaplain, with the commanders, with
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the various professional people on the base, and these are recurring
things.

T(% answer specifically whether these things are brought to the
attention of boards, as (Feneral Kuhfeld pointed out, yes, there must
be in many cases evidence before the board of attempts to rehabilitate.

And you will find in many of these cases that the individual has
certainly been aware of the trouble that he is in, such as the placing
of his name on a control roster. Thisis done in writing. He acknowl-
edges this.

These are matters of record, and find their way into the records of
administrative board hearings.

Mr. CreecH. So at the time the board convenes, the record shows
that this man has received counseling periodically from the various
officers who are over him?

Colonel Lozito. Yes, sir.

Mr. Creecx. Noncommissioned and otherwise ¢

Colonel Lozito. Yes, sir.

Mr. Creecu. All right, sir.

Now, with regard to notice, how much notice is given an individual ?

General Kumrerp. We do not have any specific time. It is a rea-
sonable notice, and, as I said in answer to one of the other questions,
Mr. Creech, if the individual is going to appear before the board
and wants additional time, he is always given the additional time.

Mr. Creecu. With regard to counsel, I understand that legal coun-
sel is made available if reasonably available. Is that the situation?

General Kumrerp. That is right.

Mr. Froge. Yes, sir, that is the situation. Actually statistics show
that in 15 of our major commands, in 100 percent of the cases in 8 of
the commands it has always been available; in better than 84 percent
of the cases in 6 other commands; and in one remote command, the
Alaskan Air Command, that availlability has dropped down to 28
percent of the cases sometimes. But in 14 out of 15 commands it is
available in almost all instances, and only in the remote area has it
been available in a low percentage.

Mr. Creeca. How about the availability of civilian counsel?

General Kvarerp. He must pay for it. If he wants to hire civilian
counsel, he may, and they may appear for him, but there is no appro-
priation under which the service can pay for him. But, as Mr. Fridge
points out, “available” means, Can you make this man available to
do this job for this particular respondent? And across the board in
well over 90 percent of the cases a judge advocate is made available to
the man.

Mr. Frmee. I would like to add that the seriousness of the offense
would have something to do with the availability of legal counsel
in a remote area. If it isa minor infraction in a remote area, he might
not have legal counsel; where, if it was a serious crime, he certainly
would have.

Mr. Creeca. To what extent, for instance, in the remote area of
which you are speaking is there any interchange of legal personnel
being utilized? For instance, are counsel obtained from the Navy,
from the Army?

General Kuarerp., Yes, we have that.
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Even in the court-martial system, even when we go into trying cases,
we have agreements. I have been authorized by the Secretary to
enter into agreements with the other services on his behalf where we.
use law officers, counsel from the Navy, the Army, and they use law
officers and counsel from the Air Force in these joint commands.

Now, our whole legal assistance program that we have is dovetailed
together, and we permit our people, we permit Army and Navy people
to come to us, our legal assistance officers, and they do the same. So
there is a cross-utilization wherever there is a lawyer available by
any of the services, and he is permitted to go talk to him and they
will take care of him.

Mr. CreecH. I notice that in your discussion of the discharge prac-
tices you say, of course, that there is review by senior commanders.

Might the senior commander be the same individual who had au-
thorized the board to convene, who had appointed the members of
the board? ‘

General Kuarew. It might be.

Mr. Creecr. And, by the same token, might he be the same man’
who had recommended the individual for an administrative discharge?

General Kunrerp. This could be possible, too. It does not happen
too often, but it could be possible. ‘

Mr. Creecu. Now, when these decisions of the senior commanders
are reviewed by the staff judge advocates, are these reviewed at the
same time in collaboration with the commander, or, in other words, is
it possible for the staff judge advocate to overrule the decision of the
senior commander ?

General Kuarerp. No,sir.

He makes his analysis and he makes his recommendation to the
commander.

Mr. CreecH. Isee.

General Komrerp. Now, in your undesirable discharge case, for
instance, that goes to the officer exercising general court-martial jur-
isdiction, the possibility that he would be the man who initiated that
being so remote as to be negligible.

The final review by the officer exercising general court-martial juris-
diction—what happens is that the record comes in. It is referred to
the staff judge advocate who makes his analysis of that record and
his recommendations to the commander. The commander then acts on
the basis of that recommendation. _
Mr. CrercH. In previous testimony the point has been made that the
administrative discharge procedure is not an adversary proceeding,
and, as such, that not necessarily the same provisions are made.

But we have had a great deal of discussion about the desirability of
subpena powers and of depositions, and I wonder if you would care
to comment on your feeling, or, rather, if you would care to give the
committee the benefit of your thinking with regard to the desirability
of having subpena powers.

General Kuarerp. Now we are talking about the hearing board ?

Mr. CreECH. Yes.

General Koarerp. Out in the field.

Mr. CreecH. First of all, you might just tell us:

Is it your feeling that it isnot an adversary proceeding ?
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General Kunmrrrp. It is my feeling that it is not an adversary pro-
ceeding, and that is indicated by the fact that a great percentage of the
people come in and waive the board hearing.

They say:

“Yes, I know I am a class 2 homosexual and a class 3 homosexual.
You havethe thing. I will waive the board.”

So that, really, in the final analysis, it does not go—it does not be-
come adversary except in a few instances. Now, subpena power,
sometimes—most of the witnesses are military witnesses that are going
to come before a board. There is no problem with them because they
can be ordered before the board.

A few times they are civilian witnesses. You do not have any basis
upon which you can get them in. You do not have any basis upon
which you can ask them for a deposition or require them to give a
deposition, or anything of the kind.

In those few instances, perhaps a subpena power, even though it
was used extremely rarely, would serve a useful purpose, sir.

Mr. CreecH. Do you think it would be useful, then ?

General Kuarewp. It would be used very, very rarely, but I think
it would serve a useful purpose.

Mr. CreecH. Speaking of the instances in which you might use it,
are servicemen sometimes given administrative discharges in the Air
Force on the basis of convictions in civil courts?

General Kuvnrern. AFR 89-22, yes, sir.

Mr. CreecH. In such cases it might be helpful to the serviceman in
presenting his case, then, to be able to subpena records, is that correct?

General Kunrerp. It might be.

Mr. CrercH. Would that be one of the instances you would be
thinking of? ‘

General KunareLp. Subpena duces tecum, that might be.

Mr. Creecu. Yes.

Now, in the Air Force, does the Air Force proceed with an admin-
istrative hearing of this sort to give a man an administrative discharge
even though he may thave taken an appeal of the conviction in the
civil court?

General Kuarerp. Our regulation provides not. Our regulation
provides that if there is an appeal pending, that the action in his case
will be deferred. :

It is general policy to withhold the execution of an approved dis-
charge pending the outcome of an appeal. In other words, that is
our regulation and that is the practice.

- Mr. Creeca. Do you feel, General, that this has posed any difficul-
ties for the Air Force in awaiting for the final disposition of the case?

General Kuarerp. I would be less than frank if T answered and said
that it had not posed problems. Pretty near everything poses a prob-
lem and you have got to balance. You have some of these instances -
where appellate processes in the civilian courts are mighty, mighty
slow, and in that kind of an instance you might have with you,
especially if he is out on bail pending the completion of appeal, we
would have to have working for us somebody that had been convicted
perhaps of a very serious offense and the commander does not have
confidence in him.

Suppose it is a big larceny and he is afraid to have him do anything.
It is a balancing of convenience and inconvenience.
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Mr. Crexcu. This goes back to what you said earlier, General.

You spoke of the primary purpose of the armed services, specially
the Air Force. And I should like to ask you this, sir: Isn’t morale
also an important factor in carrying out its primary purpose of na-
tional defense?

General Kunrerp. It is very, very important ; extremely important.

Mr. Creecr. And isn’t it possible that the administration of mili-
tary justice has a direct bearing upon morale of the serviceman?

General Koarerp. Definitely. :

Mr. Creece. And in such instances as this, where there might be a
delay that imposed some problem

Ge%neral Kunrewp. We are talking about administrative business
now?

Mr. Creecu. Yes. There might be some problem imposed, await-
ing the final disposition of a case by the civil courts, that morale fac-
tor might be sufficiently important to override the inconvenience to the
commanding officer ? :

General Kourerp, Yes.

But, you see, even then, Mr. Creech, your morale proposition is a
two-way street, too, again balancing factors. If you had a fellow
who was prominently mentioned in the paper as having committed
a pretty serious crime, the morale is not enhanced by the fact that we
have to keep him around the base while the appeal is pending, either,
you see.

But you have individuals, you have all kinds of problems that you
have to take into consideration. '

Mr. Creecu. By the same token, General, if he is subsequently ac-
quitted, the morale of the other servicemen is not enhanced either, is it,
when they realize that they might be subjected to a similar proceeding ¢

General Kvarerp. No.

That is why I say you have got a balance of all kinds of things, and
that is what we have tried to do: Balance all of these factors to
come up with the procedures that we follow in our regulation, to
wit, withhold the separation of the man, if he is appealing, to see
what the appeal does, and we balanced all of those and came to that
conclusion.

Mr. Creecu. Mr. Fridge, are you familiar with Congressman
Doyle’s bill which would provide for the issuance of rehabilitation
certificates?

Mr,. Frioge. I am,sir, generally familiar with it.

Mr. Creecu. Would you give this subcommittee the benefit of your
thinking with regard to this proposal

Mr. Frmer. As I understand his bill, it would provide a certificate
of rehabilitation, let us call it, when a man, after discharge, had
shown that he was qualified in civilian life.

This appears to me to be a worthy thing to do for an individual
who, in his younger years, had had certain problems within the mili-
tary service. As to just who should do this and how it should be
done, I would leave that to the wisdom of Congress to decide.

Mr. CrercH. General, would you care to comment on this proposal ?

General Kumrero., Well, my own personal views, now—as you

erhaps know, Mr. Creech, I was the witness for the Department of
%efense in the hearings before the Doyle subcommittee on that bill.
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I think that something like this would do.the man good in con-
nection with his seeking employment and all this, that, and the other
thing. Personally—mow I am talking personally, Al Kuhfeld—I
think that Mr. Doyle’s position that the certificate of exemplary
rehabilitation would be worth more if given by the concern that gave
him the undesirable discharge, that it has got a lot of reasonable basis.

Mr. CreecH. Gentlemen, yesterday there was some discussion of
a proposal to provide for a discharge of an individual who might be
contesting either an undesirable or a dishonorable discharge, regard-
less of the type.

In other words, he might be contesting any type of discharge other
than honorable.

‘What would be your feeling with regard to there being a program
whereby the armed services would issue a discharge which would
indicate that the type of discharge was still pending; that this was
something to be considered later; so that a man would not be given
necessarily a dishonorable discharge or an undesirable discharge and
have to avail himself of his administrative remedies, which eventu-
ally might correct it, in which case for a period of a year or 2 years
he may have been walking around the streets seeking employment
with a discharge indicating that he had received an undesirable dis-
charge, rather than one which would indicate that the type of dis-
charge which he would receive was still under consideration?

Mr. Froge. I would like to answer that first. This is my personal
opinion.

I believe that within the various review processes of any adminis-
trative discharge that we might give, there is adequate time to bring
forth all of the facts which brought this action in the first place.

I would oppose such a system as you suggest. I think having five
different types of discharge, varying from honorable to dishonorable,
that there would be relatively few changes that would warrant such a
system.

I would recommend that we continue with the present system of
evaluating the facts and granting the discharge. In other words, com-
pleting that particular case, and if the man can bring out facts that
might change that, then we have the administrative machinery;
nanllely, the Board for the Correction of Military Records, to ap-
peal to. :

General Kunrerp. I think T would say the same thing, Mr. Creech,
for perhaps a little bit different or additional reasons.

First of all, I think that if you are going to have a policy, even
though he is appealing, that you give him a discharge, you have kind
of agreed that there is no basis for his appeal, that he has had it
anyway.

Then, if you give him a discharge without character, we might say,
that discharge without character would immediately have the con-
notation a lot worse, maybe, even, than the undesirable discharge or
as bad as the undesirable discharge has, because, certainly, back in
1947, when the committee met and they decided to get rid of the blue
discharge, the discharge without designation of service, because the
blue discharge was causing all kinds of connotations, and to come up
with the general discharge, a discharge under honorable conditions,
and an undesirable discharge, nobody felt that a discharge under hon-
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orable conditions, a general discharge, was going to have any bad
connotations.

But it very soon did have some kind of bad connotations because
it was not as good as an honorable.

Now, then, if we come up with a fellow with a discharge without
character of service at all, they are going to say : “By golly, he does not
even get a general discharge; what is the matter with that fellow?”

And I donot think you would gain anything at all onit. You would
just complicate the situation pretty seriously.

Mr. Crercu. Gentlemen, 1t has been proposed, it has been said,
rather, that there is no necessity for the military having jurisdiction
over retired personnel not on active duty. Now, in your opinion,
should this jurisdiction be eliminated

General Kuarewp. No, sir; it should not be eliminated. It should
be used very, very sparingly. I think that you have got to have it in
certain instances where an individual, a retired officer, might commit
some offense that was connected with the service, and where it was
looked upon as a service responsibility, and you wanted to do something
about it. ‘

T went into this, I have talked this same situation over with the
various Secretaries as they came in, and I think, as you know, Mr.
Zuckert is very, very knowledgeable in this whole area of personnel
and the administrative field, the military justice field.

He was actually on the committee, on the Morgan committee, that
came up with the Uniform Code of Military Justice.

I have discussed this at some length with Mr. Zuckert. As a re-
sult of that discussion, he came out with this policy, Air Force policy,
on court-martial of retired Regular Air Force personnel. This, I
think, fits all the requirements :

1. Although article II(4) of the Uniform Code of Military Justice provides that
retired personnel of a regular components of the Air Force who are entitled
to receive pay are subject to military law and thus amenable to trial by court-
martial, charges against retired regular military personnel will be processed
only under the following conditions : .

(a) No retired Air Force personnel will be brought to trial without the
prior personal approval of the Secretary of the Air Force; and,

(b) Ordinarily, no case will be referred to the Secretary for approval
unless the person’s conduct clearly links him to the Military Establishment
or is inimical to the welfare of the United States.

When that policy was formulated, we had a case in which the postal
authorities had picked up an Air Force, a retired Air Force officer,
for sending pornographic literature through the mail. The Postal
Department, wanted us to take the case and try it.

We felt that this man had been retired, and this was a problem for
the civilian authorities, and Mr. Zuckert certainly agreed with that,
and this was his policy.

I think that fits all the requirements, Mr. Creech.

Mr. Frivge. If it did involve such a thing as espionage or something
affecting national security, then we believe he should be tried under
the military code. ' :

Mr. Crercu. In spite of the fact that in each of these instances, that
the individual would be covered by existing laws elsewhere, and that,
of course, the civil courts would have jurisdiction over him?

General Kvnrerp. This really may be assuming something that has
not quite been accomplished. For instance, let us take your Espionage
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Act right now. There is a matter before Congress to insure that that
has extraterritorial application. Supposing that we had a retired
officer traveling in Europe and he got mixed up in some kind of a spy
situation. He may have gone over on invitational orders from the
Air Force.

The public would look upon the Air Force as having some responsi-
bility for that man, and the Air Force certainly would feel some re-
sponsibility for him, and I think in that kind of an instance we would
feel that we should have the authority to try him.

Not necessarily that we would, because if it was a case in which the
U.S. courts had jurisdiction, all of these things are subject to agree-
ment and we work out as to who can best handle them, but I think that
that power should be there in the event we need it.

Mr. Creecu. How long has the military been in a position, any mili-
tary organization in this country, to try a retired officer or a retired
serviceman ?

General Kunrerp. It is in the present code in article IX, subsection
4. It was in the Elston Act, and I do not recall if it was in the 1920
statute or not. I think not.

Mr. CreecH. So, actually, this is a relatively new development in
the field of military law; is it not?

General Kuurerp. Yes, except that—well, I know this. I know
that at the time that the uniform code or at the time the Elston bill was
being considered, then the Judge Advocate (eneral of the Army took
the position that we did not want jurisdiction over retired personnel;
in other words, that he had retired, we would wipe our hands of it.

And the Congress, after the hearings, in the Congress’ wisdom said :
“Wait a minute, now; we pay him retired pay with money appropri-
ated by this Congress, and we are going to hold that you have some
responsibility with regard to that person,” and that is what the
situation 1s.

Mr. Creeca. We have received complaints, as I am sure you are
aware, about the influence being exerted on court-martial members;
and specifically this has been directed to the lectures which are given.

Now, the chairman has been advised by the Department of the Army
that in the future the commanding officers will not make these lectures
to the courts-martial, and the Navy has indicated that it is going to
prepare a brochure which will be used instead of having these lectures
made.

I wonder if this is something which the Air Force has considered or
whether it is something which you are considering, and, if so, do you
have any proposals?

Mr. Frivge. I would say that I think that our present system is an
excellent thing. It is actually the education of the officers rather than
specific instruction to a given court—in effect, we conduct classes, so
to speak, on bases to acquaint all officers with their responsibilities on
military courts. I would not recommend a change in that system,
nor would I recommend the publication of another pamphlet by the
Air Force on this subject.

General Konrerp. Let me expand on that.

I have never been a devotee of expediency. You have a decision—
and I don’t run out into the wild blue yonder. I am trying to think
of years from now, or months from now, or 10 years from now, when
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I perhaps will have nothing to do with it. Therefore, I do not go
with an expedient of not educating the people just because you have
one problem.

I have got confidence in my judge advocates. I have got confidence
that they will do what they are expected to do, and the record, the
fact that since 1951, there have only been 14 cases that have come in to
boards of review where there is any claim of command influence, indi-
cates that that confidence is not misplaced.

Now, I think you can get to the point where you put everybody in
a vacuum on the basis of an expedient and then you do not get the
job done. There is a job to be done, a serious job to be done, and I
think the people should know what that job is, and I think they
should know their responsibilities about the job.

And just because some guy made a mistake, I am not going to
cut off everybody else from getting any information. That is the
way I look at it.

Mr. CreecH. In other words, you feel that the system which the
Navy and which the Army intend to use is not going to be comparable
to yours?

General Kunarerp. I think that if a man is going to ask questions,
if he wants to ask, “What happens under these circumstances?”
somebody should be there to explain the thing to him.

Mr. CreecH. Yes.

General Koarerp. I have no compunction to having the defense
counsel who is going to be on any court, the lawyers on the base, to
hear any lecture that is given, and they are not reticent about com-
plaining if they feel that there was something said that had any
smack of command influence.

Almost invariably, when these lectures are given, I would say prac-
tically invariably when these lectures are given, they are given to
the group of officers and the defense counsel are at those lectures,
and that 1s why in these 14 cases where there was command influence
raised, they had heard the lecture themselves. They knew what was
said, and they were able to raise the issue based on what they heard.

Now, certainly, I do not see how you can take the position that you
are hurting anybody. There is nothing gained to give lectures that
are going to result in disapprovals of all the cases and retrials of
them all, so that I do not see anything wrong with the system that
we have, properly supervised, and I have got confidence in my people
that they are going to handle it right, and they have handled it right
in the past.

Mr. CreecH. As a practical matter, how are the court-martial mem-
bers selected by a commanding officer ¢

General KuureLp. There are two systems. When I was in the field,
when I was staff judge advocate, I would submit a list to the com-
mander, to the convening authority, the officer exercising general
court-martial jurisdiction, of people whom I checked on and who
would be available for court-martial duty, and he would say: “We
will put these people on the order. We will take this man off and
put this man on.”

In some instances, the list is submitted by the people in personnel,
and the commander selects the people that are going to be on the
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court. Then the court-martial order is published with those people
on the court.

Mr. Creecu. To what extent, if any, is a member’s performance,
as such, reflected in his efficiency rating ?

General Kunrerp. I have heard this discussed, Mr. Creech. I have
been on selection boards, and I have reviewed effectiveness report
after effectiveness report on a selection board, and I have never seen
a single one where they said this man is a poor court-martial member
or he is no good on court-martial. Fundamentally, if anybody is
saying that he voted for a too-light sentence or if he voted to acquit,
somebody had to violate their oath of office, and I do not think they
do that, because his oath as a member of the court says he is not going
to disclose how anybody voted in this case or what they said about
anything.

I have yet to see any effectiveness report that has mentioned his
performance on the court, and I will ask Colonel Lozito—he has
been on the review board, he is a member of the review board, where
people can come up and say: “I would like to have this, that, or the
other effectiveness report removed from my record”—I will ask him
if he has seen any.

Colonel Lozrro. I might say, Mr. Creech, in the year and a half
that I have been on the Office’s Personnel Review Board, reviewing
appeals to Headquarters, U.S. Air Force, to have a performance
record withdrawn from the officer’s official file, I have never seen this
issue raised.

Mr. Frinee. I would like to add, Mr. Creech, that it would be ex-
tremely unusual to have anyone on the court who would be rating
anyone else on that same court.

The man that prepares the efficiency rating of the individual is his
immediate commanding officer, and it would be an unusual circum-
stance to have a captain on the board, for example, whose immediate
commander, be he a major, lieutenant colonel, or colonel, was also on
the same board.

Mr. CreecH. So in the Air Force system there is no senior officer
on the court-martial itself who rates the other members?

General Kuarerp. Oh, no.

Mr. Creecer. How about on your various review boards ?

General Kuarerp. The chairman of the board rates the other mem-
bers of the board ; of the three officers on the board of review the senior
officer rates the other two members.

" Now I am just as proud as I could be of anything of the job that the
boards of review are doing in the Air Force. We have selected those
people from our topflight people and bring them in. They are all
lieutenant colonels and colonels. Generally the colonel is the chairman
of the board. And I look at those effectiveness reports. People are
my responsibility from the standpoint of my office, and T have never
seen a single effectiveness report where there has been anything based
upon disagreements on legal issues before a board of review, where
the chairman has rated the fellow down on that basis.

_These people, Mr. Creech, are lawyers, and they realize that there are
differences on legal problems, and I think that in boards of review,
where somebody is vigorously dissenting and has good reason, the
other members of the board have high regard for him. And some-
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times dissents are the things that will give him a very, very high
effectiveness report because he has the ability to analyze this question
and come out with a sensible answer on it, even though the others do not
agree. And I think that if there is anything in this subcommittee’s
mind that there is anything bad about the fact that the chairman of a
board of review rates the other two members of the board of review,
they should just disabuse their minds of it, because there is certainly,
in my opinion, nothing to that at all.

Mr &EECH. General, let me say that I do not believe that any
members of the subcommittee, and, I am certain, none of the subcom-
mittee’s stafl, have any predilections on this matter, or any other.

‘We ask questions to elicit information and not necessarily to indi-
cate any proclivity of our own. _

General Kunarerp. I understand that, Mr. Creech, but I feel very
strongly on this issue, as you can see.

Mr. Creeca. Now, with regard to the Uniform Code of Military
Justice, do you feel that it is too unwieldy to work during wartime?
This is one of the allegations that hasbeen made.

General Kuarerp. Well, frankly, I think under the present system
that it would not work in time of war. Now let me tell you why.

You have in the statute right now, in the Uniform Code provision
for branch offices of the Judge Advocate General. You have a pro-
vision that the Assistant Judge Advocate General in charge of that
branch office shall perform for the theater commander the same duties
that the Judge Advocate General does for the air staff and the Secre-
tary.

It provides for boards of review in these branch offices. And there
the matter stops. -

Now the situation would be where all of these cases that involve
appellate review would have to be funneled in to Washington under
the present situation, and, frankly, if we got into a situation like we did
in World War ITI, I was the staff judge advocate, 5th Air Force, over
in the Far East, and felt that all of the records of trial that were tried
there, as well as the CBI, the Mediterranean, all of the European
theater, the Alaskan theater, all of which had branch offices, had to be
funneled in to Washington for considering petitions and so forth, I
am just afraid that all of the ships and airplanes would be busy carry-
ing records of trial.

I do not see how it could work under those kinds of conditions.

I think, seriously, there has got to be some kind of change to take
care of that particular problem in the event of wartime, if we are talk-
ing about a war like World War I, where we have theaters spread all
over the face of the globe.

Mr. Creecu. In your opinion, sir, in such conflicts as the Korean
conflict, what was your experience in that regard?

General Kuarew. I think, Mr. Creech, that that would be no ex-
ample at all, because we had a comparatively small number of people
involved in the Korean conflict. It was a single theater, and this did
not pose a %roblem. But I think your problem comes if you have
something like we had in World War IT.

Mr. CreecH. General, it has been advocated by some individuals that
the uniform code be repealed, and that military justice revert to the
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Elston Act; and also it has been proposed that the Court of Military
Appeals be discontinued. )

I wonder what your feeling is with regard to these proposals, sir.

General Kuurern. What your proposals come down to is, certainly,
the judicial council that you had under the Elston bill did a tremendous
job. I think they reviewed just as mamy, cases and did just as good
a job as the Court of Military Appeals.

I think the Court of Military Appeals does a good job in reviewing
the cases. I think they handled the cases, too. I think that having
the judicial council, it would be infinitely cheaper, if we were consid-
ering that. I would never advocate going back beyond the Elston bill.

Now, I think all of us know that the Elston bill set up practically
all of these safeguards except the court that is in the present Uniform
Code of Military Justice, and I think that if the Elston bill had been
made applicable to the Navy, which it was not at this time, the Navy
was operating under the articles of the Government for the Navy, per-
haps the Elston bill would have been tried longer than it was and
would have been able to prove its worth.

I have never advocated going back beyond the Elston bill. I think
there should be definite provisions for reviews that insure that the
individual and all of his rights are protected. I can say this: I do not
think that there is any question about his rights being protected under
the present code. I was engaged for 4 years as State’s attorney, for
years as Assistant Attorney General, and I would say without any
fear of successful contradiction that I know of no State or no system
of the administration of justice in which the accused or the defendant
has more protection than he has under the Uniform Code of Military
Justice.

Mzr. Creeca. General, you have indicated that you would not go
beyond the Elston Act. Do you feel that the present system is pref-
erable, that it is a better system, than that provided by the Elston Act?

General Kuarerp. No. I do not think 1t is a better system than the
Elston Act.

Mr. Crercr. Do you think that it is comparable to it ?

General Kunareip. Yes.

I think in the Elston Act, the Elston Act would have taken care of
your wartime situation, because it provided for branch judicial coun-
cils with these theater judge advocate-assistant judge advocate offices,
and it would have provided for that.

Mzr. CreecH. Mr. Everett has some questions.

Mr. Evererr. General, concerning the instructions to the court, are
you familiar with the letter that went out to the Judge Advocate
General of the Army, from the Chief of Staff to the Army, with ref-
erence to instructing court members?

General Kuarewp. Yes.

Mr. Evererr. Is it not your understanding that they envisage that
any instruction to court members will be given by the law officer who
Is ap%ointed to advise the court, who is appointed to preside over the
court?

Is that not your understanding ¢
- General Kuarerp. Noj; that is not my understanding.

My understanding is that there have been a couple of decisions
which have said that the commander said too much in talking to the
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people, and we are not going to take a chance of this happening again;
so, 1n order to insure that it does not happen again, we wipe out the
whole deal. -

Mr. Evererr. Under the Army system, if there is any question that
a court member has, he can present it to the law officer who will be
available to answer that question with the defense counsel present,
and it will be made a matter of record; is that not correct?

General KuareLp. Yes.

Here we are talking about two different things, I think, Mr. Everett.
Instructions on the law, certainly, the law officer or the president of a
special court gives those instructions, and that is what they are sup-
posed to follow.

But you do not expect the law officer—and he would not have the
time, or it would not be proper for him—to give them a talk on what
their responsibilities are as members of the court.

Now, I would not stand still for a minute to get the five members
or seven members appointed to a general court-martial together and
give them a big talk about what the commander expects in this partic-
ular case. I would not stand still for that. That is no good.

And in most of these lectures, trying to tell the officers, because the
various officers are going to be on court in their military career, these
lectures, these instructions, are generally to the people, not because
they are on the court, but because they may be on a court sometime.

Mr. Evererr. Let me ask you this, then, General, to try to get to
grips with the problem.

Is it not your understanding of the Army’s reasoning that, in part,
they are saying: “Like Caesar’s wife, this whole thing must be above
suspicion”? They are not saying anything is wrong.

General Kunrerp. I think that is right.

Mr. Evererr. But they realize it has raised a question ?

General Kunrerp. I think that is absolutely right.

Mr. Evererr. And that it destroys confidence in certain quarters
in the system.

Is that not part of their reasoning ; just the suspicion is unfortunate,
irrespective of what actually occurs?

General Kuarerp. Ithinkmaybe thatisright.

Mr. Evererr. Now, with reference to the details of the controversy,
does it not arise out of paragraph 38 of the Manual for Courts-Martial,
which has been upheld by a 2-to-1 vote of the Court of Military Ap-
peals, and if I may read to you from that provision of the Manual for
Courts-Martial, the first sentence states:

A convening authority may, through his staff judge advocate or legal officer, or
otherwise, give general instruction to the personnel of a court-martial which he
ilqs 1appointed, preferably before any cases have been referred to the court for

rial.

Now, that envisages that there will actually have been specific mem-
bers appointed to a court-martial, does it not ¢

General KunmreLp. Yes, sir.

Mr. EvererT. So is this not somewhat different from a general in-
struction period or lecture to the members of a base given under the
auspices of the staff judge advocate at that base with reference to their
general responsibilities ? ‘

General Kunrerp. Yes, it is.
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Mr. Evererr. So do you not think that a dividing line could and
should be drawn between what appears to be authorized by the manual,
which can only arouse suspicion, on the one hand, and the instruc-
tions that you were explaining to the chairman a few moments ago?

General Kvmrerp. No, I am not worried about suspicion. I think
that we can demonstrate, and I think we have demonstrated, that
we have done a good job in administering military justice.

People will be suspicious of you if you go to church every Sunday,
no matter what youdo. People are suspicious.

So it is not who says it or how it is said, but what is said to those

eople.

P Ipvvould not stand still at all if they said, “You have got to bring
in the maximum punishment; you have got to convict all these people
because the case would not go to trial unless we felt he was guilty,”
or any of those kinds of things. I do not care if they said that, 1f
they had a lecture where everybody—no court is appointed on the
base yet at all and if that kind of a lecture was made, I think it
would make every one of those people that heard that ineligible to
sit on a court. g:) it is what you say, not where you say it or who
you say it to, I think, that counts.

Mr. Evererr. Apropos of those protections, General, is it not also
true that, except for a case involving a general court-martial or a

-special court-martial case where a bad conduct discharge is admin-
istered, the record of trial, the verbatim record of trial is not prepared,
is not forwarded to your headquarters, and, therefore, you would not
know what instructions had been given to the members of the court,
unless it was specially raised in some way ?

In other words, there is no verbatim record for you except in a bad
conduct discharge case? f

General Kuvarerp. That is correct.

Mr. Evererr. So that the statistics that you mentioned would have
no relevance to any claims that there had been command influence in
cases which did not result in a bad conduct discharge, if tried by a
special court, or cases which were tried by a general court?

General Kunarerp. I would not see the records, but I am certain
that if that had happened in a non-BCD case, and a special court-
martial case, I would get letters from the fellow that was defense
counsel.

We have got a lawyer defense counsel in all those cases. And I
have got an open-door policy. Nobody goes through anybody else
to get to me and I have had letters from those people. I think you
know that yourself.

And T would have letters from all these people if that kind of a
thing was happening.

Mr. Evererr. General, with reference to defense counsel, the sub-
committee was informed of the situation that apparently developed
out at Fort Jackson, the conflicting claims of possible command in-
fluence on defense counsel. ’

During your connection with the Office of the Judge Advocate
General, I believe you have been here in Washington in charge

General Kunrerp. Sincethere wasan Air Force.

Mr. Evererr (continuing). For quite some time.

84154—62——11
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Are you familiar with any similar claims that have arisen in the
. Air Force, or have there been any ?

General Kunarerp. No, sir,and I will say this, and I will say it very,
very categorically: :

That, as far as I am concerned, if a defense counsel goes in and
does not do the best job he can do for his client, he is no good. That
is true with our people in appellate defense up here that argue before
boards of review and argue before the Court of Military Appeals.

A fellow does not make any points with me by sitting around and
not doing his job, that is for sure. I expect him to do the best job he
can. Thatis what he is appointed for.

Mr. Evererr. General, you referred to AFR 89-22, I believe it is.

General KuareLp. Yes.

Mr. Evererr. As it currently stands, which provides that no one
shall be discharged during the pendency of an appeal?

General Kvarerp. That is the policy.

Mr, Evererr. Pardon me?

General Kuarerp, That is the policy. There have been exceptions,
but that is the general policy. :

Mr. Evererr. That is not a regulation ¢

General Kuurerp. That is a regulation that T read from.

Mr. Evererr. Yesterday the subcommittee was furnished some in-
formation about a case, I believe the Jackson case, which involved an
undesirable discharge by reason of a conviction which was later set
aside, and then there was a refusal by the Air Force Board for Cor-
rection of Military Records to change the undesirable discharge.

Isthis a reflection of a policy that i1s now outdated ?

General Konarerp. That policy has been changed from what it was
then. I am familiar with the Jackson case, I am very familiar with it.
But the policy has been changed. Now, we tried to run back the
regulations to figure out when it had been changed, and it has been
in the last 2 or 3—we have not been able to figure out how far it was.

Colonel Lozrro. This one is dated 1959. The current policy was in
force at that time.

Mr. Everert. The subcommittee received a complaint recently from,
I believe an Air Force master sergeant with 19 years’ experience, in
an outlying area, to be sure, but he maintained that the same thing
had occurred to him. I gather this was within the past 2 years.
Would it be your view that in thé event of a reversal of a conviction,
an undesirable discharge, under AFR 3922, should be changed to
some other character discharge?

General Kunarerp. I cannot say categorically “Yes” to that either.
I think I have pretty much the view that the court of claims did when
it considered the Jackson case and the fact that they did not change it
in the Jackson case.

I think that the kind of discharge, regardless of the basis upon
g'lcliiCh it is issued, should characterize what that particular dischargee

id.

And so if you had a case in which an examination of all the records
showed that he did commit the second degree rape or he did commit
this, that or the other offense, the reversal 1s based upon some technical
error, but, nevertheless, from the standpoint of the evidence showing
that he did it, you are convinced from the standpoint of the Board for
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Correction of Military Records, Discharge Review Board, that he had
done that particular thing, it seems to me he is just as undesirable as
he was when he was convicted.

In other words, if it is a rape, we do not want the fellow and we do
not want to give him an honorable discharge, either.

(At this point in the proceedings, Senator Carroll entered the
hearing room.)

Mr. Evererr. If, as in that case, the reversal occurred because of
denial of right of counsel, and if there is no opportunity for a con-
frontation against the witness, is it not somewhat unfair to presume he
is guilty in the absence of proof in a proceeding where he has counsel
and is able to——

General Kunarerp. 1 think, ordinarily, on a reversal, you change the
discharge. But I am saying I would not say categorically in every
case, because it all depends on what proof was in that case.

Supposing that you had a full and complete confession. There was
no question about the voluntary nature of the confession at all. And
in which he admitted that he did all of these things. I am not so
sure but what I would say, “All right, I will let the discharge stand,”
in that kind of an unusual situation.

But, ordinarily, our policy, it would follow from our policy that
you change the type of discharge. :

Mr. Evererr. (General, some reference has been made to AFR 89-17,
and yesterday in the testimony by Army and Navy witnesses there
was reference to similar regulations in those services.

Is it your understanding that under the existing AFR 39-17 deal-
ing with undesirable discharge, if a commanding officer disagrees
‘with the recommendation of a board, let us say a recommendation that
a man receive a discharge under honorable conditions rather than un-
desirable, he can rerefer the matter to another board?

General Kumrerp. Our regulations provide for that, but it is used
very, very rarely. It is generally a situation where there is additional
evidence, something else comes up that was not in before, or where the
conclusions of the board, its conclusions are grossly incompatible with
the facts that they found.

Now, this happens how often ¢

Colonel Lozrro. Itis very rare.

General KunreLp. But we have it in our regulations. For in-
stance, if you had a situation, Mr. Everett, where the board found that
this particular respondent had been molesting children, had been
molesting his own daughter, and so forth and so on, and they come
up and said—and this is one of the examples that we had, the board
came up and said :

“Giive him an honorable discharge,” I think that under that kind
of a sitnation, which is rare, and it 13 a misunderstanding situation
of the board, you should be able to send it back and let them reconsider,
because their conclusions are so utterly incompatible with the facts
that they found.

Mr. Evererr. If that were a criminal proceeding, though, based
on the same misconduct, would that not violate all the concepts of
double jeopardy, both in the military and out of the military?

General Kunreip. Yes, but we have to keep in mind the distinction
between a criminal case and an administrative situation.
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(At) this point in the proceedings, Senator Carroll left the hearing
room.

Mr. Evererr. Would you not agree that the undesirable discharge
might create as much stigma for the man, have the same effect on his
veterans rights, as would a bad conduct discharge, let us say, from a
special court-martial?

General Kunrerp. Yes, it might.

Mr. Everery. So would you say, General, that despite the label
“administrative” or despite the term “adversary” or “nonadversary,”
it would behoove the subcommittee to look at the substance rather
than thge label in determining what type of safeguards should be
applied ?

General Kunrerp. 1 do not quite get that, Mr. Everett, substance
rather than the label ?

Mr. Evererr. You said earlier that this is a nonadversary proceed-
ing, and that it results in an administrative discharge, but if it appears
that the harm resulting from the administrative discharge, the un-
desirable discharge, would be as great to the individual as the harm
that would result from, let us say, a punitive discharge, then would
you feel that the subcommittee and the Congress should disregard the
label and should inquire into whether the protection given is equivalent
to that which the man would receive in a criminal proceeding ¢

General Kuurerp. I would not say equivalent, because you do not
run the risk of confinement, forfeitures, and all that. I think I would
answer to this extent: To be sure that the man is being fairly treated.

I do not care whether you call it an undesirable discharge or a dis-
honorable discharge or bad conduct. I think we have got to be sure
that the individual is being fairly treated, and that he does not get
something that heis not entitled to.

Mr. Evererr. You would say, then, that certain concepts of due
process would be as applicable to this type of proceeding as any type
of criminal proceeding?

General KunareLp. O, yes, certainly. ,

Mr. Evererr. General, I gather from your reference to joint com-
mands, an interchange of legal personnel is limited to joint commands?

General Kunrerp. From the standpoint of court-martial, right.

Mr. Evererr. In a summary court-martial, is counsel made avail-
able to an accused ?

General KuureLp. No, sir.

The whole concept of the summary court system is the police court
theory. It is that the summary court, in effect, represents both sides
in getting at the facts. So that there is not any provision for the
appointment of military counsel in a summary court.

If the individual hires civilian counsel, he may hire him. And we
have a policy from the standpoint of the Air Force that if the accused
comes 1n with civilian counsel, then the convening authority will
designate trial counsel to present the matter before the summary
court, because the minute he comes in, based upon that particular
case, the whole concept of the summary court has been changed.

Instead of his being there representing both parties just to get
the facts and decide what to do, he becomes the judge in an adversary
proceeding, so we have to furnish that.
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Mr. Evererr. So that unless the defendant has a civilian counsel,
the summary court officer is supposed to represent both the defendant
and the Government ?

General Kvarerp. Right.

Mr. Evererr. But when a civilian counsel is brought in, then a
special trial counsel is appointed to represent the Government?

General KuurerLp. That is right.

Mr. Evererr. Now, General, it has been proposed in certain
quarters that the summary court be abolished, that article 15 be
expanded, and that the accused receive an option to take the article
15 nonjudicial punishment, or to request a court-martial by a special
court or a general court, as the appropriate authorities might desig-
nate.

Would this, to your mind, be an improvement on the protection of
the accused and an improvenient in the operation of military justice?

General Kvarerp. Mr. Everett, I have been the Department of
Defense witness on these military justice changes for a long, long
time. This elimination of the summary court and the enhancing of
the punishment powers of the various commanders under article 15
originally was, I think, my idea, and I certainly think that it is very,
very desirable, because I think we eliminate a conviction on the indi-
vidual’s record, and I think we put the authority where we put the
responsibility in maintenance of discipline: to wit, on the commander.

And T think he can do a better job under that concept than he can
under the summary court.

Mr. Evererr. (reneral, would you also favor some system under
which in any type of court-martial a law officer will be provided,
perhaps by a modification of the existing special court or perhaps by
its abolition entirely, so that the accused, before he receives the stigma
of conviction, would have the benefit of a trial by a qualified law
officer, selected either on the Army basis or your basis?

General Kunrerp. I do not think this is necessary. I think that
there are a lot of considerations in this. If you were not furnishing
counsel, that is one problem. But there has not been a case where an
individual has got a bad conduct discharge that I know of—and I
see them all unless I am on leave, which is very seldom—where the
accused has not been represented by counsel.

The court is given the same instructions by the president, and the
sentences, of course, are smaller. It seems to me that there are a
Iot of advantages both ways, and, incidentally, we have pending
now a bill in the Congress which provides that you may put a law
officer on a special court.

In other words, if it is a complex case, a complex situation, you
may put a law officer on a special court. The way this thing sizes up,
as far as I am concerned, take a larceny over $50. No real aggravating
circumstances. In the Air Force we would refer that case, if we
decided it should be tried by court-martial, we would, almost without
exception, refer that case to a special court-martial.

The maximum punishment it could be was BCD and forfeiture two-
thirds pay per month for 6 months and confinement to hard labor for
6 months.

Now, in the Army under their system, you might say eliminating the
BCD power, if they wanted that man separated, if they felt that the
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circumstances were such that he should be separated punitively, it
would go to a general court, where the maximum sentence was 5
years. :

Now, either the sentences are going to be very disproportionate or
the Army is going to be cutting down a lot of those sentences that
are given by a general court, because, certainly, if they have up to
5 years, just human nature means that the sentences are going to be
more, the confinement part is going to be more than in a case where
the maximum for the court is 6 months.

So there is a lot of arguments on both sides.

Mr. EvererT. So then the Army policy, the present policy of not
having a special court give a bad conduct discharge, tends to result
in heavier sentences for the accused ?

General Kunrerp, As imposed by the court. I do not think in the
final analysis, in my opinion, they are going to be a little bit heavier,
but you are going to have them cut down on appellate review and so
forth to approach what you have.

Mr. Evererr. General, in one of the Air Force responses to ques-
tions posed prior to these hearings by the subcommittee reference is
made to the tremendous drop, almost to the vanishing point, of sus-
pensions of bad conduct discharges and dishonorable discharges.

This was related to the Court of Military Appeals decision in the
Cecil and May cases.

In light of the effect of these cases on the Air Force clemency
operations designed to give a break to the accused, would it be your
recommendation that some legislative action be taken to reinstall the
earlier arrangement ?

General KunreLp. Yes; it would.

For instance, I do not think, if you suspend until completion of
appellate review or release from confinement, you have actually placed
_ that man on probation, because he has not gotten out of the confine-
ment. He had not had an opportunity much to commit any offense,
and so he has not been placed on probation. But I might say this:

That the Cecil case, I think, hurt. It cut down definitely the num-
ber of suspensions in the punitive discharge field. But, in order to
cope with that, we have made arrangements now in connection with our
Amarillo program, where the people coming from the Atlantic go
through McGuire. No discharge is executed. The people coming
from the Pacific go through Travis. No discharge is executed.

There they are evaluated by the judge advocate and a board for
consideration for Amarillo, restoration, or what have you, and so
then we say we will send these people to Amarillo. Even though the
appellate review has been completed, and even though they are author-
ized to execute the punitive discharge, the arrangement that we have
worked out is that Amarillo does not execute the discharge until a
determination is made on the restoration potential of this individual

So that what we are trying to do, indirectly, is what we used to do
directly before May and Cecil.

Now, where we are hurt on this whole thing, however, is the man
who goes to the disciplinary barracks. We have a lot of transfers from
the disciplinary barracks to Amarillo. But the individual who is
transferred from the disciplinary barracks to Amarillo most of the
time, almost invariably, will go with an executed punitive discharge,
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because there was no provision for suspending until released from
confinement.

They execute the discharge, and then he goes to Amarillo. Now,
if he is restored under our program, he must reenlist for 2 years, and
then, when he serves out those 2 years honorably, he will get an honor-
able discharge, but he still cannot say he never got a dishonorable dis-
charge, and this is what bothers me on this May-Cecil situation.

Mr. Evererr. Would you feel, then, that the protection for the
servicemen in the Air Force would be enhanced by reinstating this?

General Kuarerp. Yes, sir.

Mr. Evererr. Mr. Fridge, does the Air Force consider that there
really is a need to have a general discharge?

Mr. Frmpge. The general discharge, sir, is needed to insure that
the honorable discharge’s high quality is retained in cases where there
is some shadow on the man’s service. We do consider it necessary;

es, sir.
y Mr. Evererr. Would you concede that the general discharge does
tend to create some stigma for the person who receives it ?

Mr. Fringe. 1do.

But it still is considered to be under honorable conditions, but it is
one step—yes.

Mr. Evererr. And those Air Force regulations specifically mention
that it may hinder employment and impair the individual’s future life
in other waysif he receives a general discharge ?

Mr. Fringe. They do.

Mr. Everert. In light of that, would you consider that it might be
desirable to have a requirement of a board hearing in every instance
blefore Za man could receive anything other than an honorable dis-
charge?

Colonel Lozrro. I might say, sir, from the answers provided by the
Air Force, you will note that in 95 percent of the cases of people who
are given general discharges, 95 percent of them are a result of a show-
cause action wherein the individual had the opportunity to appear
before a board or before an evaluation officer.

And in those 300-and-some cases that we had indicated, these were
the result of a determination being made by the commander at the
time of discharge, either for ETS, convenience of the Government, or
other than a show-cause action.

This judgment was made after considering the individual’s whole
record for that particular enlistment. So, based on the criteria that is
established in the regulations, the judgment was made by the com-
mander that he fits that criteria. '

Now, in addition to that, the commander is required to prepare a
statement of justification to attach to the man’s personnel records of
why he chose to give this man going out ETS a general discharge
rather than an honorable. And, of course, this memo of justification
then isused in the event there is a subsequent appeal.

Now, the Air Force.is likewise considering going one step further,
because we have only a small number of cases where this is involved,
and that is to have that judgment by the unit commander reviewed by
the next higher commander—in this case, a special court-martial
authority commander—before the general discharge is actually exe-
cuted as a result of ETS or convenience of the Government.
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Mr. Everert. In light of the fact that only a small percentage is
involved, although the number is certainly not negligible, would there
be any great burden on the Air Force requiring that some type of
board be convened to determine whether or not the man received a
general discharge at the end of his enlistment, instead of an honorable
discharge?

Mr. Fripge. No, sir; I do not think so, since we do it in 95 percent
of the cases now, the other 5 percent would not be a major problem.

General Kunarerp. I think it was 388 cases, wasit not?

Colonel LozrTo. 355.

General Kumrerp. That would not enhance the problem at ail.

Mr. Fripge. Last year we had a total of 7,160 and 350 more or less
would not make any difference.

Mr. Evererr. May I ask you one more question.

With reference to discharge boards generally at what might be
termed the trial level, whether it be under 39-16, 39-17, or whatever
other regulation, to what extent is a lawyer, a legal adviser, provided
for the board ?

General Kuvnrerp. The regulations provide that where there is one
available, he be put on the board, and in some commands it is done all
the time.

In commands that do not have as many lawyers, they do not put a
lawyer on the board, but they have the staff judge advocate’s office
available for legal advice.

Mr. Evererr. Has it been your experience that the only considera-
tion on this is the actual physical availability of legal officers or do
other considerations enter intoit?

Mzr. Fringe. Other considerations also enter into it, the seriousness
of the offense and this type of thing.

Senator Ervin. Mr. Secretary and General Kuhfeld, we certainly
do appreciate very much the cooperation that we have gotten from
the Air Force in this investigation and appreciate far more than I can
say your making a personal appearance and giving us the benefit of
your experience and your observations on this very important subject.

QGeneral Kuvurewp., Mr. Chairman, I, for one, appreciate the oppor-
tunity of having been able to come over before you and discuss these
matters with you.

Senator Ervin. I am very happy for all of us to have a discussion of
these problems, which are very real problems.

Mr. Frioee. Thank you, Mr. Chairman. We appreciate the oppor-
tunity of coming here.

Senator Ervin. We certainly appreciate your coming. Thank you
very much.

Mr. CreecH. The next witness will be Maj. Gen. Reginald C. Har-
mon, U.S. Air Force, retired.

General Harmon ¢

STATEMENT OF MAJ. GEN. REGINALD C. HARMON, U.S. AIR FORCE,
RETIRED

. General Harmon. Mr. Chairman and members of the subcommittee,
I am Reginald C. Harmon, major general, U.S. Air Force, retired.
I have been requested, and 1t is my honor, to appear before this sub-
committee to present my views on certain matters under investiga-
tion.
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From September 8, 1948, until March 31, 1960, when I retired, I
was Judge Advocate General of the U.S. Air Force. From 1940
until the time the Air Force became a separate service, I served as
an officer in the Judge Advocate General’s Department of the Army
and prior to that I had been a practicing lawyer in civilian life. As
a result of my long tenure as Judge Advocate General, I had the
unique experience of being the only person in American history
charged with the responsibility of the administration of military
justice in a similar capacity in one of the military services under all
three sets of governing laws of recent times: the 1920 Articles of War,
the 1949 revision to such articles under the Elston Act, and the Uni-
form Code of Military Justice effective in May 1951.

In the years following the effective date of the Uniform Code, I
became increasingly concerned with what I considered serious defects
in its operation. I was concerned primarily with increasing time de-
lays in the processing of cases, the high cost in dollars of admin-
istering justice under the code, and with what appeared to me to be
the emphasis of form over substance in some of the decisions of the
Court of Military Appeals. It was my opinion that the administration
of military justice under the Uniform Code was unwieldy and cum-
bersome in peacetime, and would probably be unworkable in the event
of a major large-scale war. Up until this date, I have not been
presented with any new evidence which would change that opinion.

I was also concerned at some of the statistics available to me,
which showed substantial increases in the number of undesirable dis-
charges being given administratively, at the same time that the number
of cases, and the number of discharges adjudged by court-martial,
were steadily decreasing. By 1958, the statistics indicated to me
that commanders had found the time delays of cases processed un-
der the Uniform Code so frustrating and so impossible to live with
that in an effort to rid the service expeditiously of malcontents and
misfits, they were resorting to the increased use of the administrative
discharges, but definitely not with any desire to deny anyone any
~ of the alleged safeguards of the Uniform Code of Military Justice.
I so stated on several occasions in 1958, and the statistics for this
period bear out the logic of my conclusions at that time.

By the end of 1958 when all of the statistics for that full year
could be computed, it appeared that another factor, in addition to
the reluctance of commanders to use courts-martial, may have in-
fluenced the rise in administrative discharges. During the period of
about the latter part of 1957, the Air Force began to place increased
emphasis on personnel quality control. This program entailed the
early identification of the unfit and their prompt elimination by ad-
ministrative means. This program reached its peak in 1958 and may
have been partially responsible for the high number of administrative
discharges for that year.

Since 1958, both undesirable and general discharges have been
on the decline while both dishonorable discharges and bad conduct
discharges, resulting from courts-martial, have slowly declined. I
believe this has been brought about by two factors:

1. Resulting from personnel quality control just mentioned, the
Air Force is getting a better quality of personnel, and

2. Due to the congressional objections to the giving of either unde-
sirable or general discharges, as brought out by the investigations of
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the Doyle committee, and later reflected in Department of Defense
directives, honorable discharges are being given now and have been
in recent years in lieu of undesirable and general discharges which
were really deserved in many cases, thereby cheapening the definition
of the honorable discharge.

I believe the greatest single objection to the Uniform Code of Mili-
tary Justice is its tendency to destroy what once was the principal
asset of the military justice system: that is, the swift and certain
punishment of the guilty man. The certainty of punishment and the
promptness of prosecution seem now to be only a matter of historical
interest. I believe there are two principal reasons for this situation:

(1) The code is unnecessarily laden with built-in delays. There
are too many reviews upon reviews indiscriminately granted to all
offenders. 1seenoreason why an accused who understandingly pleads
guilty to a single offense of absence without leave or larceny should
have available to him all of the reviews granted to the man convicted
of a heinous crime who says he is innocent and fights it all the way.

(2) In many instances, form has been elevated over substance in
the administration of the code. Convictions have been set aside for
reasons that seem to the average person to have little to do with the
fairness of the trial or the protection of the fundamental rights of the
accused.

Notes that I made in previous years indicate that up to the end of
1953, more than 700,000 courts-martial cases of various kinds were
tried under the code in all the services. During that period, less
than 7 percent of that number were reviewed by boards of review,
and 421 decisions were rendered by the Court of Military Appeals.
These figures indicate that less than 1 percent of the cases serious
enough to warrant review by a board of review and less than 1 in
1,600 was decided by the court. The Air Force Judicial Council,
under the Elston Act, reviewed a greater percentage of the cases and
its decisions were at least as favorable to the accused as those of the
Court of Military Appeals.

It is my opinion that the Elston Act did a better job than the Uni-
form Code in administering discipline, on the one hand, and just as
good a job in protecting the rights of the individual, on the other,
and under the Elston Act it was done at one-tenth of the cost as far
as appellate review was concerned, in addition to the saving of per-
haps 200 lawyers at an average salary of $7,500 a year each. This
saving alone would amount to $1.5 million per year in the Air Force
alone.

In addition to the cost of extra lawyers and the cost of the Court
of Military Appeals and its staff to hear 1 case in 1,600, due to the
much longer processing time, we are paying the salaries for long
periods of time of criminals who are ultimately convicted and given
punitive discharges.

As a result of my experience in the administration of military jus-
tice under all three of the systems which have been in operation
during the past period of more than 40 years, I am of the opinion that
the Uniform Code is the most expensive, the least efficient and the most
ineffective system of the three and does not protect the constitutional
rights of the accused any better than the other two sysems, if properly
administered. T am sure no sensible American and certainly no lawyer
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of any experience wants to sanction the denial of the constitutional
rights of any human being under our system of government, but the
very fact that all of us would deem it impractical to install five roofs
on top of our respective places of abode does not mean that we do not
believe in shelter. I am becoming increasingly concerned that
throughout our entire society we are becoming so zealous in being
sure that the constitutional rights of the lawless are protected that
we are not doing a very good job in protecting the rights, both con-
stitutional and otherwise, of the great majority of our citizens who
never violate the law intentionally.

My testimony before this subcommittee would not be complete if I
did not express my recommendation as to what I think should be done
to correct the inefliciencies of which I speak. I recommend the repeal
of the Uniform Code of Military Justice in its entirety and the reen-
actment of the Elston Act with the provision that it apply to the
Navy as well as to the other services.

I would be the first to concede that perhaps there were miscarriages
of justice in the administration of the Articles of War of 1920, the
first of the three systems mentioned above. In my judgment, these
were brought about by evils of administration rather than through
statutory defects. Even a good statute cannot be of maximum benefit
to society if poorly administered, and I believe it is unfortunate that
during the years since World War II, we did not concern ourselves
with the improvement of our administration of military justice rather
than concentrating our efforts in the field of statutory reform.

Your chairman has asked me to comment upon the Air Force reha-
bilitation and training program which is carried on at Amarillo Air
Forcfil Base, Tex., and which was established about 10 years ago this
month.

As Judge Advocate General, I had certain clemency powers with
regard to sentences imposed by courts-martial. Asis true with every
power, those clemency powers carried with them some very serious cor-
responding responsibilities. In order to discharge those responsibili-
ties in the exercise of clemency powers and in order that commanders
might be better enabled to exercise their clemency powers, my asso-
ciates and I decided to initiate in the Air Force what we called a post-
trial investigation in every case in which an accused was sentenced to
a punitive discharge. The purpose of that investigation and the full
report of it was similar to that of a probation officer’s report utilized
by a sentencing judge in civilian life. It was to give us a complete
picture of the individual involved, and to make commanders in the
field realize that in military justice matters they were dealing with
people, not merely with papers or names or numbers in the abstract.
This post-trial investigation has been in operation for many years
now and has worked extremely well.

As a result of these post-trial procedures, we found that there was
lacking in the military service an adequate system of probation which
gave an offender an opportunity to rehabilitate himself. To be sure,
there was a holding out to the individual concerned something in the
nature of a promise, either expressed or implied, that if he had a good
record In prison, he would have an opportunity to earn an honorable
discharge. However, the punitive discharge was usually executed at
the end of the prison term in & routine fashion and the opportunities
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for rehabilitation were not promising. Consequently, I advised my
superiors at the time that, as far as I was concerned, I was not going
to hold out any such promises in the future unless 1 was certain that
they would be carried out if the conditions were met. Shortly there-
after we obtained approval for the establishment of a specialized
training unit known as the 3320th Retraining Group at Amarillo, Tex.
It is a major Air Force confinement facility which conducts a special-
ized treatment program for restoring to duty, selected Air Force
prisoners. It is heavily staffed with specialists such as psychologists,
psychiatrists, sociologists, and the chaplains of the principal faiths.
The prisoner is selected on the basis of his own individual merit,
placed on his own responsibility, and given every opportunity to start
life anew.

Throughout these 10 years, 5,700 airmen have been processed through
this center ; about half of them have been restored to duty and about
70 percent of those restored have been successful in completing their
military enlistment and have become good citizens. As a result of
this program, about 2,000 people are now either serving faithfully in
the military service or are law-abiding citizens of their respective com-
munities who would otherwise probably be hardened criminals or be
burdens upon society in one way or another. I believe this program is
one of the best rehabilitation programs in the United States, if not the
best today, either State or Federal. I still get letters from people 1
once sent to Amarillo and who are now productive citizens which
justify my confidence in this program and in the belief that if we
were to spend even greater effort in the field of rehabilitation and cor-
rection and less in the overprotection of the rights of the accused, we
would be rendering greater service to American society.

This concludes my prepared statement. I shall be glad to answer any
questions by members of the subcommittee or its counsel.

Senator Ervin. I am much impressed by your statement that—

I am becoming increasingly concerned that throughout our entire society we
have become so zealous in being sure that the constitutional rights of the lawless
are protected that we are not doing a very good job in protecting the rights,
both constitutional and otherwise, of the great majority of our citizens who
never violate the laws.

As a lawyer, I am very much concerned about the Supreme Court of
the United States converting a rule governing arrests into a matter
of evidence in the case, in which the Court decided that the arresting
officers ought to be removed from any temptation to receive a con-
fession, and, therefore, if there is any unusual delay between the time
of arrest and the time of arraignment, that the confession, no matter
how voluntarily made, would not be admissible in evidence.

There was a bill introduced in the Senate to set aside the rule and
restore the rule that voluntary confessions would be admissible in
evidence, and that an involuntary confession should be excluded from
evidence, and that the trial judge who heard the witnesses had an
opportunity to observe their demeanor and should pass upon the
matter.

The Senators argued against that bill awaiting the decision of the
Mallory case, and I was astounded at what my ears heard. -

I could not resist the temptation to get up and say, if I actually
believed what my ears had heard on the floor of the Senate during the



CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL 169

last hour or so, T would come to the conclusion that society does not
need any protection from criminals, but that criminals need protec-
tion from the law enforcement officers.

I thoroughly agree with you in the observation that enough has
been done for those who murder, rape, and rob, and it is time that
somebody was concerned about doing something for those who do
not wish to be murdered, raped, or robbed. So I think you have made
a very crucial observation about a tendency in our country today in
that statement that I rvefer to. That seems to be a chronic attitude
in this country.

General Haraox, Mr. Chairman, in the year, I think it was 1905,
William Howard Taft, who later became President and still later
Chief Justice, made a speech to the Yale Law School in which he
predicted that if we kept going as we seemed to be going at that time,
in 50 years the citizens of the United States would have great prob-
lems in protecting themselves from the Jawless, because so many loop-
holes would have been created to protect criminals that protection
would be very badly needed by the law-abiding citizen, and I agree
with that statement. I think those were prophetic remarks by the
former President and Chief Justice.

Mr. Creecn. General, I should like to ask several questions of you.

You stated in the third paragraph of your statement, and I read it
for your convenience :

It was my opinion that the administration of military justice under the
Uniform Code was unwieldy and cumbersome in peacetime, and would probably
be unworkable in the event of a major, large-scale war.

Then you went on to cite that there were a number of cases which
had caused you to arrive at this decision. You comment:

In many instances, form has been elevated over substance in the administra-
tion of the code.

And you indicate that—

Convictions have been set aside for reasons that seem to the average person
to have little to do with the fairness of.the trial or the protection of the funda-
mental rights of the accused.

I wonder, sir, if you would care to specify any particular cases that
you had in mind, or if you would care to do so later for the record?

General Harmon. Yes, I would be glad to, Mr. Creech.

I mentioned in my prepared statement the posttrial investigation
that we conduct. We started conducting these many years ago. The
Court of Military Appeals came out with two cases, the Griffin and
Vera cases, which held that if, as a result of the posttrial investigation
any derogatory information was brought out concerning the character
of the accused, he should have an opportunity to present evidence re-
butting that derogatory information.

Now there has never come to my attention a single incident where
the probation officer’s report was subject to collateral litigation in any
civilian court, so that that simply meant that in conducting the post-
trial investigation, if we have to have a lawsuit about any derogatory
information that is brought out, the judge advocate who was conduct-
ing the posttrial investigation would be very cautious about bringing
out any such derogatory information, so he would say nothing.

As a result we just did not have the benefit of the kind of investi-
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gation we should have had and many people were denied the oppor-
tunity to go to Amarillo and rehabilitate themselves who would other-
wise have been given that opportunity.

Mr. Creecu. And you are going to give us indications of cases in
which you feel that form has been elevated over substance and in
which you feel that, to the average person, the convictions that are
set aside have little to do with fairness of the trial or the protection
of fundamental rights of the accused ?

General Harmox. I referred to reviews upon reviews in my pre-
pared statement, where there is one review right after another with no
real contradiction about guilt. The fellow admits it and it is a minor
offense in many cases.

The case is pending and the commander has the fellow on his hands
for a long, long period of time. That is what I mean by unwieldly
delays.

M}r7. CreECH. Yes, sir.

1 just feel it would be helpful for the record if we could have some
cases to illustrate the points which you make. Not at this time,
General. I mean at your convenience. You can supply that later.

General Harmon. I see what you mean and will supply them.

Senator Ervin. General, you may supply it later in the form of a
letter which we will insert in the record.

General Harvon. I will do that, Mr. Chairman.

(The following are cases submitted by Reginald C. Harmon at the
request of the chairman of the subc_omn}lttee to illustrate statements
made by him on February 21, 1962, in his testimony to the effect that
the Uniform Code of Military Justice is unwieldy and cumbersome;
that in many instances form had been elevated over substance in the
administration of the code; and, that convictions had been set aside
for reasons that seemed to the average person to have little to do with
the fairness of the trial or the protection of the fundamental rights of

the accused.)
UNITED STATES v. SiMPsON (10 U.S.C.M.A. 299; 27 C.M.R. 303)

This decision invalidated the automatic reduction provisions provided by
Executive Order 10652 (1956). The court recognized that the code provided
reduction in grade of an enlisted person as permissible punishment within the
power of a court-martial to adjudge but ignored the historical and traditional
background of, and requirement for, the automatic reduction provisions pre-
scribed by the President as Commander in Chief of the Armed Forces. This
resulted in situations where men convicted of serious crimes, with sentences
including dishonorable discharge or bad conduct discharge, and lengthy con-
finement were serving their sentences in grades up to, and including, master
sergeant. Under the Simpson decision, if sentences included hard labor, with
or without confinement, but no punitive discharges were adjudged and no reduc-
tions specifically adjudged, these accused were required to be returned to duty
in the grade they held at time of trial. This, of course, inured to the substantial
benefit of the accused but did little to enhance the traditional dignity and
prestige of noncommissioned officers or other grades above the lowest enlisted
grade.

On August 19, 1959, the Comptroller General of the United States rendered
his decision on the Simpson case, holding, in substance, that the provisions for
automatic reduction declared invalid by the Court of Military Appeals was ad-
ministrative rather than judicial in character and pending decision in the
case of Johnson v. United States, then in the Court of Claims, held that service
members coming within the scope of the S8impson decision should be paid at the
lowest enlisted grade.
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Thus, the services were confronted with the conflict created by these decisions,
the Court of Military Appeals saying the President exceeded his powers and
the Comptroller General determining that he did not. As a result of these con-
flicting decisions, many airmen convicted by courts-martial, whose final sentences
included any of the accessories which formerly resulted in automatic reduction,
were serving in assigned grades held at time of trial, up to and including master
sergeant, but received pay only in the grade of basic airman.

The Johnson case was decided on July 15, 1960; the Court of Claims denied
the plaintiff’s petition for reinstatement to a higher grade from which, prior
to the Simpson decision, he had been automatically reduced as a result of the
now invalidated Executive order. Although this decision did hold valid the
President’s power as Commander in Chief to issue regulations for the govern-
ment of the Armed Forces, the court did not involve itself in the Simpson decision
asserting that “* * * the proper exercise of judicial restraint requires this court
to decline to intervene in this matter.”

This decision did not correct the situation and to rectify the existing confusion
and uncertainty it was necessary, since the time of my departure from the active
military scene, to seek legislation and, on July 12, 1960, the President signed
into law article 58a of the Uniform Code of Military Justice restoring the auto-
matic reduction provision declared invalid by Court of Military Appeals in the
Simpson case.

UNITED STATES ¥. COTHERN (8 U.S.C.M.A. 158; 23 C.M.R. 382) ; UNITED STATES v.
Bureess (8 U.S.C.M.A. 163; 23 C.M.R. 387); Unitep STATES v. Soccio (8
U.S.C.M.A. 477; 24 C.M.R 287) ; UNITED STATES v. SWAIN (8 U.S.C.M.A. 387;
24 C.M.R. 197)

In the Cothern case a conviction for desertion was based on a 17-day absence.
The law officer in his instructions advised the court that an intent to remain
away permanently might be inferred from a much prolonged absence. The
Court of Military Appeals set the conviction aside on the grounds that the state-
ment of law by the law officer, which was also a part of the manual, was
erroneous. On the same day the court decided the Burgess case, which involved
an unexplained absence for 6 months and the court held the same instruction
to be prejudicially erroneous. Subsequently and for the same reasons the court
reversed the findings in the Soccio case, which involved a 4v4-year absence.
Finally, the Court of Military Appeals decided the Swain case, where the accused
left his unit in an oversea combat area in France in 1944 and was not returned
to military service until 1956. The law officer also instructed in this case that
the court from the long unexplained absence could infer the intent to desert.
Again the Court of Military Appeals held this to be error.

These cases are based on a single Federal court case, Morissette v. United
States, 342 U.S. 246. This case had no applicability to the issues involved in
these desertion cases as it involved a charge of larceny and a defense of mistake
of fact. As a result, we now have a case on the books which is, certainly without
logical basis, and predicated on a legal basis totally irrelevant to the legal issues
involved in the military offense of desertion.

UNITED STATES v. BENNIE (10 U.S.C.M.A. 159, 27 C.M.R. 233)

In the Bennie case, the decision of the Board of Review was reversed and
the record of trial was returned to the Judge Advocate General of the Army
for reference to another convening authority. The court based this action on
their determination that the staff judge advocate’s review was insufficient where
he completely summarized the evidence for the prosecution and defense and
concluded that in his opinion the guilt of the accused had been established
beyond a reasonable doubt, recommending approval of the findings of guilty and
the sentence. Although the summarization of the evidence was complete and
extensive for both sides and contained proper conclusions and advice to the con-
vening authority concerning his recommended action the Court of Military
Appeals held thig to be insufficient.

In substance, the effect of this decision is to require lawyers preparing the
posttrial review to perform the hollow task of writing in chronological form
or forcing them unnecessarily to burden their reviews with a discussion of each
minor incident of trial. This decision ignores the fact that lawyers preparing
these reviews have been extensively trained to evaluate and summarize evidence.
Thus, our judge advocates are left in the position of not being able to conclude
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that a record is either legally sufficient or insufficient after setting forth all
material and pertinent evidence without engaging in conjecture or speculation
as to what reasoning will satisfy the Court of Military Appeals.

Un1teEDd STATES v. HoLMES (6 U.S.C.M.A. 151; 19 C.M.R. 277)

The accused was convicted of larceny of gasoline. During the trial the Gov-
ernment elicited testimony to the effect that the accused, without having been
advised of his rights under article 31, Uniform Code of Military Justice, with
regards to making a statement, in response to a request by an investigating agent,
“showed” the agent the clothing he wore on the evening when the offense was
committed. The Court of Military Appeals reversed the findings of guilty on
the possibility that the trial court might have considered this inadmissible
evidence during its deliberations.

Conceding that the evidence was inadmissible there is no probability that it
influenced the court in its findings. There was sufficient compelling competent
evidence before the court to support the findings of guilt. A full confession made
by the accused after being fully advised of his rights was admitted in evidence
along with other weighty circumstantial evidence. The accused produced no
testimony or evidence to rebut the showing made by the Government. In the
absence of any showing that the subsequent confession was induced by the ac-
cused’s prior identification of his clothing the impact of the inadmissible evi-
dence was negligible and should not have required a reversal.

UNITED STATES v. RODGERS (8 U.S.C.M.A. 226; 24 €.M.R. 36)

The accused was convicted of five offenses, specifically absence without leave,
two specifications alleging desertion and two specifications alleging failure
to obey a lawful order. Charges alleging all of these offenses were prepared
and received by the officer exercising summary court jurisdiction at a time
when none of the specifications were affected by the statute of limitations.
Subsequently after the accused’s apprehension, the Government with respect
to one desertion charge desiring to amend the specification to show the termina-
tion date, rather than resorting to interlineation on the original, redrafted
the entire charge sheet. Considering the date on this new charge sheet, the
statute of limitations had run on the two offenses of failure to obey. Lacking
any affirmative showing of a waiver of the statute of limitations, the Court of
Military Appeals dismissed the findings as to these two offenses.

This is a classic example of elevating form over substance. The court
conceded that the accused could have been brought to trial on all charges on
the original charge sheet which had been seasonably filed and that the desired
change could have been accomplished by amendment. Despite this and be-
cause a redrafted charge sheet was substituted in which no new offense was
alleged, two perfectly good specifications were set aside.

UNITED STATES v. NOWLING (9 U.S.CMA. 100; 25 C.M.R. 362)

The accused, among other offenses, was convicted of wrongful possession of
an unauthorized pass with intent to deceive. The accused being observed in town
by an air policeman who suspected he did not have a pass, when asked to produce
one, displayed a pass bearing the name of another. The Court of Military
Appeals reversed the findings of guilty as to this offense on the grounds that
the pass was erroneously admitted. The court held that when a reasonable
suspicion exists that a pass violation is being committed the suspect must first
be advised as to his rights under article 31, U.C.M.J., before an examination
or surrender of his pass is requested. No such prior advice was given in this
case.

A requirement for a member of the military to show his authority to be absent
from duty is a custom which has been universally adopted in the military and
it should not be restricted by unrealistic conditions. Further, physical acts con-
stitute a statement only when they are in the nature of an admission which the
accused alone can give and which requires the active and consecious use of mental
faculties in the production of evidence not theretofore in existence. The ac-
cused’s production of a pass in this case was not a statement within the meaning
of Article 31, U.C.M.J., since it required only the accused’s physical not mental
cooperation. There is nothing to ascribe to Congress an intent to deny to the
military the right to require from its members the production of identifying
credentials.
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U.S. v. WitrraMs (8 U.S.C.M.A. 325; 24 CAML.R. 135); U.8. v. GIrrexs (8
U.S.C.M.A. 673; 25 CALR.)

In the Williams case the accused was convicted of several offenses, the most
serious of which alleged the wrongful use of a habit-forming narcotic drug in
violation of article 134, Uniform Code of Military Justice, which denounces
conduct to the prejudice of good order and discipline in the Armed Forces or of -
a nature to bring discredit upon the Armed Forces. The law officer in instructing
on the elements of the offense at no time instructed that in order to convict the
court must find that the accused’s conduct was prejudicial to good order and
discipline in the Armed Forces and was of a nature to bring discredit on the
Armed Forces. The Court of Military Appeals held that the failure to specifically
s0 instruct constituted reversible error. In the Gittens case the accused was
convicted of several offenses of assault upon an air policeman in the execu-
tion of his duties and the findings of guilt were reversed for the same reason
as in the Williams case. These opinions graphically demonstrate the absurd
results of applying a rule which is unsupported by reason or logic. It is sheer
futility to require a court-martial to find what is obvious to everyone, namely,
that the commission of such offenses has an adverse impact on the military
service.

UNITED STATES v. McCauLey (9 U.S.C.M.A. 65; 25 C.M.R. 327)

The accused was convicted of sleeping on post. For a definition of the word
“gleep,” three members of the court referred to an opinion mentioned by the
trial counsel which was contained in a volume of the court-martial reports.
The Court of Military Appeals in reversing the findings held that this was preju-
dicial error as the definition of “sleep” was an integral part of the discussion
of the facts of the case referred to and the court may have been influenced by
those facts. :

In this case not one fact was in dispute, and the evidence was compelling.
The definition of the word ‘“sleep” was one approved in a former opinion of the
Court of Military Appeals, and, in any event, whether the definition was cor-
rect or incorrect, it would have had no impact on the findings because all of the
testimony showed that condition to have existed. Error without prejudice
should not result in a reversal and if any prejudice was presumed it was ef-
fectively dispelled by the record.

UnitEp STATES ». OSBORNE (9 U.S.C.M.A. 455; 26 C.M.R. 235)

The accused was convicted in this case, among other offenses, of making false
official statements with intent to deceive in violation of article 107, Uniform
Code of Military Justice. Suspecting the accused of having made false entries
in his personal history statement, his commanding officer, after giving the appro-
priate warning in accordance with article 31, U.C.M.J., elicited statements which
formed the basis for the court-martial charges. In these statements the accused
falsely denied any prior record of civilian arrests and courts-martial. The Court
of Military Appeals in reversing the conviction held that while a military per-
son has a duty to correctly fill in required official forms, there is no correspond-
ing duty which obligates him to speak truthfully regarding false entries which
are the subject of inquiry as a basis for possible eriminal prosecution.

It is a strange concept which underlies the principle that a serviceman may
with impunity falsify to a commander about entries in his official records. When
doubts arise as to the accuracy of such records verification is required. Such
things as security clearances, pay and allowances and fraudulent enlistment
are dependent on information furnished by members of the service and when an
inquiry by a superior is directed to him concerning correctness he has a duty to
speak the truth and his answers are “official” within the meaning of article 107
Uniform Code of Military Justice. A suspect member may rely on his privilege
and remain silent but if he speaks he should be required to tell the truth under
pain of violating article 107 of the Uniform Code of Military Justice.

UNITED STATES v. MAY (10 U.S.C.M.A. 258; 27 C.M.R. 432) ; UNITED STATES 7.
Cec. (10 U.S.C.ML.A. 371; 27 C.M.R. 445)

In the May case the convening authority ordered the sentence as approved
executed but suspended the execution of the punitive discharge ‘“until com-
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pletion of the appellate review.” In the Cecil case the convening authority
approving the sentence which included a punitive discharge ordered execution
of the punitive discharge, ‘“suspended until the accused’s release from con-
finement or until completion of the appellate review whichever is the later.”
The Court of Military Appeals in these cases held that suspension of a sentence
until the expiration of confinement or the completion of appellate review may
not be vacated without a hearing as provided for in article 72, Uniform Code
of Military Justice. Thus, where a punitive discharge is adjudged, suspending
execution of the discharge makes the accused a probationer who is entitled
to remission of the punitive discharge unless he commits some subsequent mis-
conduct to justify vacation proceedings.

At no time prior has the court ever equated the terms “probation” and “sus-
pension.” From the statute itself it is manifest that not all suspensions are
probationary so as to require proceedings to vacate. Yet the majority of the
court has now determined that the word “suspension” is a term of art with
but a single meaning—that it necessarily accomplishes a probationary status.
A probationary suspension is generally one predicated on conditions over which
an accused has some confrol and with which he must comply. In these instances
the only impediment to execution was an event, i.e, completion of appellate
review or confinement, over which the accused had no control. Where the con-
vening authority order affirmatively shows no intention to place an accused on
probation no hearing should be required, predicated on subsequent misconduct
or otherwise.

As a result now, where execution of a punitive discharge has been suspended
for a time certain, thus creating a probationary status with automatic restora-
tion, designation of a disciplinary barracks or a retraining group as a place
of confinement engenders great difficulties. A prisoner’s incentive to earn
restoration is minimized for he is automatically restored if his conduct provides
no good cause for vacation proceedings under article 72, Uniform Code of
Military Justice. This also has a demoralizing effect on other prisoners who
must demonstrate by good conduct, efficiency, and attitude their worthiness
of restoration to duty.

UNITED STATES v. WHITE, SIRPLESS (10 U.S.C.M.A. 63; 27 C.M.R. 137)

The accused was convicted by general court-martial of conspiracy to escape
from confinement and escape from confinement. One of the prosecution wit-
nesses testified as to the accused’s and his own participation in the offenses in
return for a grant of immunity. The grant of immunity was recommended by
the staff judge advocate and approved by the convening authority. In remand-
ing the case for a review by a different staff judge advocate and an action by
a different convening authority, the Court of Military Appeals held that the
convening authority by granting immunity to a witness for the prosecution was
thereby precluded from acting further in the case. The granting of immunity
by a convening authority, it was held, involves him in the prosecution of the
case to the extent where it creates doubt as to his ability to impartially perform
his statutory duty, i.e., to require him to determine the weight to be given the
testimony of a witness to whom he hag granted immunity.

A decision, detrimental to both the Government and the accused, has stripped
the convening authority of his judicial power and disgualified him from per-
forming his review functions simply because in his official capacity as an officer
exercising general court-martial jurisdiction, he prevously granted immunity to
a Government witness. This results in complications and delay in review of
cases and diminishes the prospects of clemency by having the record reviewed by
an officer far removed from any personalized eontact with him and who is

"unfamiliar with the disciplinary problems of the command.

To grant immunity is purely an official act which falls on a convening authority
by virtue of his assignment. It merely removes the bar of self-incrimination
and is an expedient which permits the Government to produce evidence. How-
ever, it is not a stamp of verity on the witness’ testimony, nor would a convening
authority have a fixed opinion of veracity at the time he grants immunity. On
the contrary, the weight to be given such testimony could only be determined
after the witness testified under oath, was subject to cross-examination, and
his testimony balanced against all other contrary evidence.
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UNITED STATES v. JONES (10 U.S.C.M.A. 532; 28 C.M.R. 98)

Accused, on conviction, was sentenced to dishonorable discharge, total forfei-
tures and confinement for 3 years. The convening authority approved only 18
months’ confinement but otherwise approved the sentence. At a rehearing on
the sentence the law officer advised the court that the maximum punishment it
could adjudge was that adjudged at the original trial. The Court of Military
Appeals set aside the sentence and ordered a rehearing on the grounds that the
law officer’s instructions were erroneous as he should have advised that the
maximum punishment was the lowest quantum approved before the second trial.
Further, he should not have indicated the basis for the limitation on punishment.

Under this decision a court must be kept ignorant of the limits of punishment
imposed by statute and must impose punishment under the mistaken belief that a
much reduced penalty—one reached after mitigating, clemency, and other factors
have been injected—is the legal maximum set by the President. While an
accused’s rights must be protected he should not have the benefit of a sentence
yardstick so weighted in his favor and one entirely disproportionate to the gravity
of his offense.

UNITED STATES v. DoBBS (11 U.S.C.M.A. 328; 29 C.M.R. 144)

A general court-martial convicted the accused of larcency and absence with-
out leave. Intermediate appellate agencies approved the findings and sentence
which included confinement at hard labor for 12 months and a bad conduct dis-
charge. The Court of Military Appeals reversed the findings because the presi-
dent of the trial court, during trial, utilized the procedural guide section of the
“Manual for Courts-Martial-—1951.” No other portion of the manual was re-
ferred to nor was the book left with the court during any of its deliberations in
closed sessions.

No hint of impropriety has ever attached to the contents of the procedural
guide portion of the manual which the president of a court needs to assist
him. The Court of Military Appeals however has previously condemned the
practice of using the manual by members of general courts-martial because of
the inherent danger to an accused’s rights where court members are permitted to
refer generally to a legal reference which contains inaccuracies and other de-
ficiences. (U.S. v. Rinehart, 8 U.S.C.M.A. 402; 24 C.M.R. 212.) The reversal
of the conviction in this case evidently was predicated on a determination
to punish a service for possible deviation from a former decision as it was ac-
complished wholly without regard to any impact of the asserted error upon the
fairness of the trial.

Mr. CreecH. General, on page 3, paragraph 4 of your statement,
you state:

I am of the opinion that the Uniform Code is the most expensive, least effi-
cient, and most ineffective system of the three, and does not protect the consti-
tutional rights of the accused any better than the other two systems, if properly
administered.

In your view, sir, were the other systems properly administered ?

General Harmon. I think the Elston bill was properly administered,
but I do not think the articles of 1920 were properly administered,
and I think if they had been, probably some of the statutory reform
would never have been started.

I do not think enough time or attention was paid to administration
under the first of the three systems.

Mr. Creecu. You have acquainted the subcommittee with the re-
habilitation center at Amarillo, which you have discussed. I wonder
if you have given much attention, or if you have had an opportunity
to review the Doyle bill, which would provide for the issuance of
rehabilitation certificates to servicemen. Are you familiar with that
proposal .

General Harmon. No, I am not very familiar with it, just vaguely
familiar. I might be able to answer your question. What is it?
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Mr. Creecu. That bill provides, among other things, that where
a serviceman has received a discharge less than honorable and has
performed as a useful citizen, his citizenship has been exemplary
perhaps—at any rate, he has for 3 years had no marks against him,
an indication that he is a good and useful citizen—that his discharge
might be corrected, might be upgraded, and then at that time, after
3 years, this certificate would be 1ssued.

General Haryon. I am for rehabilitation all the way, and I think
that that would probably be good legislation.

Mr. CreecH. General, you made very clear in your statement your
feeling about the Uniform Code, and I do not think it would serve
a useful purpose to ask you any questions about that. But I would
like to inquire as to whether you feel there should be entirely different
procedures in the administration of military justice in wartime as
opposed to peacetime ?

General Harmon. No, I do not think there should be any difference.
I can give the reasons for that. The protection of the rights of the
individual and the necessity for discipline are both important in-
gredients and they are just as essential one time as another.

I think we ought to have a system that works well in peacetime
to reach both of those goals and to give us an opportunity to train
our personnel to administer military justice in time of war.

As we shift from a peacetime system to a wartime system, it means
that when war starts, we are going to have a system that we do not
have anybody trained to administer.

Mr. CreecH. General, as a retired officer, I wonder what your views
are concerning the proposal which was discussed this morning that
the military jurisdiction over retired personnel not on active duty
be eliminated ?

General Harmox. I do not think it should be eliminated. T think
it is all right. It is used very rarely, Mr. Creech, very, very rarely.
In all of my nearly 12 years as Judge Advocate General I could count
on the fingers of one hand, I think, all of the cases in the Air Force
where retired personnel were tried, but I believe that the authority
ought to be there for those rare cases.

Mr. Creecr. Thank you.

Mr. Evererr. General, I would like to ask you whether you feel it
would be desirable to provide that where an accused entered a guilty
plea at the trial level before a general court-martial, let us say, that it
be reviewed only in Washington, and that there be no petition to the
Court of Military Appeals and no intermediate review.

In other words, is there some possibility of cutting down the number
of@ reviews where the defendant pleads guilty voluntarily, as you see
it ? '

General Harmon. T see no reason for the right of appeal in that
case.

] erﬁ Evererr. You would just close it out more or less at the trial
evel ?

General Harmon. I would.

Mr. Evererr. General, what are your views with reference to the
negotiated plea procedure that the Army has introduced in order to
speed up trials, reduce costs, and so forth? Would you consider that
a desirable procedure, or do you perceive substantial objection to it ?
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General Harmon. When T was Judge Advocate General, I did not
initiate such a policy. I think that answers the question. I did not
think it was a good thing for the Air Force, and this is not in any
sense a criticism of the other services. They may have reasons for
their policy that are different than the reasons which exist in the Air
Force.

However, I think the negotiated plea in the military service is an
entirely different kind of thing than the negotiated plea in the civilian
community, because of the difference in the rank of the people in-
volved, and I think, or I thought when I was in the service and
when I was Judge Advocate General that, while there would be
some advantages of having it in the way of expediting the admin-
istration of military justice, I thought the disadvantages far out-
weighed the advantages because we would be getting all kinds of
complaints about the fellow being pressured into making the plea by
someone who was senior to him in rank.

So I donot agree with it.

Senator Ervin. General, I found in my experience as a trial judge
that sometimes the men taken to court enter pleas of guilty who are
not represented by counsel, and when the inquiry has been completed, it
showed he had not committed the crime charged against him.

Do you fear that that would happen in negotiated pleas?

General Harmon. That he plead guilty to something that he did not
commit at all?

Senator Ervin. Yes.

I do not mean necessarily that. He may have done something
wrong, but what he did, did not constitute a crime. In other words,
do you think there is danger of a person pleading guilty where his
conduct may have been bad, but it did not actually constitute all the
elements of the offense ? :

General Harmon. I think there might be a danger of that. I do
not think that a man would plead guilty to something that he did not
do, but I think, due to his lack of understanding of what the implica-
tions were from what he did, he might plead guilty to something that
really, as you pointed out, did not actually amount to the crime that
he pleaded guilty to.

Senator Ervin. Do you not think that where the negotiated plea
takes place, that the court should at least investigate the matter enough
to be satisfied that the elements of the offense actually exist?

General Harvon. We have always had the policy that after a plea
of guilty, the prosecution is required to present a prima facie case,
and I think that should be continued.

Mr. Waters. I have just one question, General, if I may. What
standards exist for sending a man to Amarillo?

General Harmon. In the first place, if a man had been convicted of
either murder, rape, or narcotics violation or was a chronic alcoholic,
he was not eligible to go. Secondly, he was considered on the basis
of his past record, what kind of a record he had and his present atti-
tude toward what he had done, simply an appraisal of the possibilities
of his being able to rehabilitate himself, if sent.

Mr. Warers. Thank you, General.

Senator Ervin. General, the subcommittee is deeply grateful to you
for the assistance you have given us and for the observations which
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have been based on your experience as the Judge Advocate General of
the Air Force.

I would infer that you think that the Congress stepped in too quickly
on imposing the Uniform Code of Military Justice after passing the
Elston Act, which you say operated very well and which you think
should have been continued.

General Harmon. Yes, I think they did. I think they should have
continued it, and I think it is very unfortunate for the country, Mr.
Chairman, that they did not. The reason they did not was that the
Elston bill was not made to apply to the Navy. The Navy at the time
was not willing to accept it because they were wedded somewhat to
the old Articles for the Government of the Navy, and because I am
afraid many of that service did not understand the Elston Act and
what it really did.

As a result, rather than simply making it apply to the Navy as well
as the other services, we got into the field of statutory reform, and we
went to a new one that, in my opinion, is much worse.

Senator Ervin. We certainly appreciate your giving us the benefit
of your experience at our request.

General Harmon. Thank you very much, Mr. Chairman, and I
appreciate the opportumty to present my views to the committee, and
anything I can do in the future to help, I shall be glad to do so.

Senator Ervin. Thank you.

Let the record show that Senator Carroll, a member of the sub-
committee, was here this morning but was called to service on another
committee and, therefore, was unable to remain.

The subcommittee stands in recess until 2 :30.

(Whereupon, at 12:55 p.m., the hearing was adjourned, to recon-
vene at 2 :30 p.m., of the same day.)

ATTERNOON SESSION

(Present at this point: Senator Ervin (chairman), presiding.)

Senator Ervin, The subcommittee will come to order.

Mr. Creecr. Mr. Chairman, the first witness this afternoon is Hon.
Robert Quinn, chief judge, U.S. Court of Military Appeals.

Judge Qulnn?

Senator ErviN. J udge Quinn, we are delighted to have you with us.

STATEMENT OF HON. ROBERT QUINN, CHIEF JUDGE, U.S. COURT OF
MILITARY APPEALS

Judge Quinn. Thank you very much, sir.

T have no statement.

Mr. Creecr. Judge Quinn, I understand that you have very kindly
said that you would answer questions which we might have for you.

Judge Quinn. Certainly.

Mr. Crexcr. And we do have several that we would like to pose at
this time.

Judge Quinn. Fine.

Mr. CreecH. Sir, in the annual report of the Court of Mlhtﬂry Ap-
peals for the year 1960, on page 12, you state:

The unusual increase in the use of administrative d1scha1ge since the code

became a fixture has led to the suspicion that the services were resorting to
that means of circumventing the requirements of the code.
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I wonder, sir, if you would care to elaborate on this assertion by
the court and give the subcommittee information relative to the basis
upon which this determination is made by the court.

~Judge Quiny. I will be glad to.

Mr. Chairman, the information that we received from our chief
commissioner, Mr. Tedrow, taken from the Congressional Record re-
garding Mr. Doyle’s bill, indicated that the undesirable discharges
had gone up from 17,645 in 1954, to 20,107 in 1955, to 27,786 in 1957,
to 81,448 in 1958. And the figures in 1959 were only partial.

But there had been a definite increase in undesirable discharges
each succeeding year from 1954.

Now, General Harmon, who was then the Judge Advocate General
of the Air Force, gave a talk in Los Angeles in 1958 at the Judge
Advocate General’s meeting at the American Bar Convention, in
which he called attention to the fact that there was a remarkable in-
crease in administrative discharges, and he then said, among other
things, that the Air Force was using the administrative and undesir-
able discharge to circumvent the Uniform Code of Military Justice.

And, according to the report in the JAG Journal at that time he
said:

There has been a tremendous increase of undesirable discharges by admin-
istrative proceedings with a corresponding reduction in court-martial incidence.
Commanders are avoiding the technicalities in the administration of the court-
martial system by administrative action.

In other words, General Harmon made it very plain at that meeting
in Los Angeles, at which I was present, that the Air Force was cir-
cumventing the Uniform Code of Military Justice by getting rid of
men that were undesirable by giving them undesirable discharges
administratively rather than by giving them a court-martial where
they would have a chance to defend themselves.

That was, I think, the basis for the statement in the annual report,
Mz. Chairman.

Mr. Creecu. Sir, what are your observations about the manner in
Whicél the Uniform Code of Military Justice is operating at this
time ?

Judge Qurnx. Mr., Chairman, I would say that the Uniform Code
of Justice is working very satisfactorily. I understand there has
been testimony before the committee to the effect that perhaps the
Elston Act might be as satisfactory as the Uniform Code, perhaps
In some respects more desirable.

But, of course, the fundamental difference is that under the Uniform
Code the court of last resort is a civilian court. Congress said in
1950, when it enacted the Uniform Code of Justice, that it wanted
at the apex of the military judicial structure a civilian court, subject
to no pressures from the military.

This court is absolutely independent of any outside influence.

Now, it is true that maybe the judicial council might function
properly according to the opinion of some of our military men. But,
nevertheless, it is a military tribunal, and it is always subject to
military pressure, fitness reports, good assignments, penalties and so
on and so forth. So that the judicial council, under the Elston Act,
could never take the place of the U.S. Court of Military Appeals.
That is the fundamental difference.
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The code is working satisfactorily. Of course, there is room for
improvement, Mr. Chairman.

No doubt but what some of the recommendations that we have made
that are now under consideration by the Armed Services Committee
would simplify procedures, would streamline the code, would save
time, would save power, manpower, and would save money, and we
hope that the Congress will get to the point of adopting those recom-
mendations.

But we could save time, I think, in the matter of not swearing in
the law officer at every session of a court, swearing in counsel—
counsel are always sworn to do their duty—swearing in the reporter,
and so forth. Time and paperwork could be saved, and I hope we
will get around to that.

But, fundamentally, there is nothing wrong with the way the Uni-
form Code of Justice works today.

Senator Ervin. And when Congress established the Military Court
of Appeals, it certainly acted in harmony with the very ancient and
fundamental doctrine that the military should be subject to control
of the civilians.

Judge Quinw. Exactly, Mr. Chairman.

And, lucky for me as an individual, I have two associates, former
Members of the Congress of the United States, Judge Ferguson, a
former Member of the Senate, a former colleague of yours, Mr. Chair-
man, Judge Kilday, who served in the House for approximately 24
years, and certainly there never were two finer or more hardworking
or more judicious temperaments than we have in Judge Kilday and
Judge Ferguson.

So, leaving myself out of the picture, I would say that the court
is a good court.

Senator Ervin. Judge, I would not leave you out of the picture at
all because you have done a magnificent job, in my opinion, in pioneer-
ing in a field in which we have vastly extended the principle of inde-
pendent judiciary.

Judge Quinn. Thank you very much.

Senator Ervin. I have attempted to keep up, as far as the time at
my disposal permits, with the work of the court since I came to the
Senate, and, from that standpoint, I am very much impressed by
the excellence of the decisions and principles of the court.

I feel that I should say this to show that, notwithstanding my high
admiration and affection for your two associates with whom I have
served in the Congress, I would like to pay this tribute to you.

Judge Quiny. Thank you very much, Mr. Chairman.

Mr. CreECcH. Judge Quinn, I believe that you have served, that you
are the only person who has ever served as chief judge of the court;
is that not correct, sir ?

Judge Quinx. That is correct.

Mr. CreEcH. And you have been there, of course, some 10 years now,
and I wonder, sir, if you have noticed an improvement in the quality
of military justice as demonstrated by the records of the trials which
have come before you ¢

Judge Quinn. Yes, Mr, Chairman.

I think there has been a very definite improvement in the quality of
the records that come up to us. They definitely have improved.
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The work of counsel, both for the Government and the defense, I
think, has improved greatly in the last 11 years. There have been
fewer 1errors, and not very much indication any longer of command
control.

We did have in the early days some indications of it, and we had, T
remember, one president of a court, an admiral in the Navy, making
the outright statement that, of course, boys in the service had no con-
stitutional rights at all.

T think we have amply demonstrated to all the services and to all
our commanding officers that the boys in the military service have all
the constitutional rights of any American citizen, except where they
are e;cxcluded, in as many words, by the provisions of the Constitution
1tself.

I think there has been a definite improvement all along the line, Mr.
Chairman. The boards of review have definitely improved in the
quality of their work. The courts-martial themselves, the law officers,
are acting certainly very much more like judges than they did 10 years
ago, and I think counsel for the defense, as well as for the Government,
have been taught through our opinions that they are to do their ut-
most in the defense of their client, and that they must give everything
that they have got to the defense of the case before them.

So I think that we are more and more approaching the quality of
justice that you get in the Federal courts of our land.

Mr. CreecH. %ir, as you have said just a few moments ago, the sub-
committee has received testimony from at least one witness who has
-advocated that military justice return to the Elston Act and that the
Uniform Code of Justice be abolished. Do you feel, sir, that the de-
velopment which you have observed would have taken place, had the
court not been in existence, had the previous system of military justice
been continued ¢

Judge Quinn. I would say with absolute positiveness, Mr. Chair-
man, that there would have been no such development.

Mzr. CrercH. Sir, would you care to expand on that answer?

Judge Quinn. T think the very existence of the civilian court itself
is a definite detriment to command control, not the number, the small
number of cases that come before us. Perhaps they would not be very
numerous. But the very existence of the court is a curb on command
control.

And, of course, as I indicated a few minutes ago, we are completely
independent in every sense of the word. No power on earth can
influence our decisions. We decide according to the law and accord-
ing to the facts.

Now, a judicial council consists of three members of the military
service, and I would say it would be impossible for them to have com-
plete independence.

They have superior officers. They have men who mark their fitness
reports. They are indebted to certain members of their own organi-
zation. They have not the complete freedom of movement that a
court of last resort should have.

Mr. CreecH. Sir, with regard to the Uniform Code, dre there any
suggestions which you would care to make in regard to amendments
to it in areas in which your experience has indicated that perhaps
amendments should be made in order to safeguard the constitutional
rights of the service personnel ?
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Judge Quinn. I think, Mr. Chairman, that perhaps those rights are
adequately safeguarded as far as we are able to safeguard them. Cer-
tainly we will and have, to the best of our ability, protected the con-
stitutional rights of every serviceman. We have recommended some
17 rather minor changes in the code, and those recommendations are
before the Armed Services Committee for consideration.

For instance, we do believe that the law officer should be really
built up into the stature of a judge and that there should be such a
thing in the military service as jury trial waived.

In other words, any accused, with proper advice of counsel, should
have the election to be tried by the law officer or the judge, and I
think they ought to call them judges, myself. I think that we should
have that provision. Most States have it, and I think his rights would
be adequately safeguarded, and there would be a tremendous saving
in time, manpower, and chance of error. So I believe that would be
one instance where we would be taking a step in the right direction.

Now, I have not before me the other 17 changes that we have recom-
mended, but we are on record in our annual report several different
times as to what we think ought to be done to somewhat streamline
the Uniform Code.

Mr. Creecu. And there would be no additions which you would
care to make to the suggestions which the court has already made?

Judge Quinn. No, I think not, Mr. Chairman.

Mr. Creecu. Sir, I believe article 32 of the code is concerned with
pretrial investigation. I wonder what your feeling is with regard to
making available the subpena power to both the investigating officer.
arlld tlgle defendant at such time as the pretrial investigation is taking
place?

Judge Quinn. I think it would be a good idea.

Mr. Creecu. Also, I believe there 1s no provision in the code for
Government counsel at the pretrial investigation under article 82,
although the subcommittee has been told that there have been cases
where (Government counsel appear.

I wonder if you would care to express a view concerning this?

Judge Quinn. Of course, upon request, the accused is entitled to
counsel, and it would seem to me, by the same token, if the accused
is entitled to counsel, that the Government should be entitled to coun-
sel, and I see no objection to the Government being represented at
the pretrial.

Mr. Creeca. What is your feeling, sir, with regard to the investi-
gating officer? :

Dgo you feel that it would be advantageous to have him be an attor-
ney?

Judge Quinn. Personally, it would seem to me that it would be
well to have an attorney, if possible. It seems to me that a lawyer does
a better job as a rule in that type of work than a nonlawyer.

My. Creecu. It has been indicated to us that there is no right to
counsel in summary courts-martial, and I wonder, sir, what your feel-
ing is with regard to the lack of counsel in view of the sixth amend-
ment guarantee of the right of defendants to counsel in criminal cases?

Judge Quinn. This is before summary courts? Of course, we have
more or less concurred in recommendations that article 15 punishment
be increased to some extent, and that the summary court be dispensed
with.
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So that perhaps would obviate any necessity for counsel.

Of course, I am a firm advocate of the right of counsel, and I think
if any boy, whether it is before a summary or special or general court,
asks for counsel, that he ought to have it, if it 1s reasonably available.

Mr. CreecH. Sir, with regard to changing article 15, there have
been some proposals made for the increase of article 15 authority of
the commanding officer to impose nonjudicial punishment.

Do you feel, sir, that this would be desirable?

Judge Quinn. Yes, I do.

Mr. Creecr. Do you care to elaborate on your statement, sir ?

Judge Quiny. Well. of course, whatever punishment he gets under
article 15 would leave nc cecord, and, after all, I think that perhaps
conviction in a summary court which leaves a boy with a record is far
more dangerous than maybe even a little more severe punishment in
the matter of fine or 8 or 10 days in jail.

So that I think, at least to some extent, it is a lesser punishment.
And most of the commanding officers around the world that we have
talked to—and Judge Ferguson and I have been in many parts of
the world ; Judge Kilday has just come on the court and has not had
an opportunity to get out into some of the theaters of war; he un-
doubtedly will—they have indicated to us that a little more power in
the field of nonjudicial punishment would be very useful to them;
that it would promote discipline, improve the situation in their com-
mands, and, yet, would leave no record as far as the boy is concerned.

In other words, there would be no record of any conviction, and,
therefore, no permanent blot upon his record.

So it seems to me that the increase in powers that we have recom-
mended. to the Armed Services Committee would actually be in the
boy’s favor. It would do him little or no harm, and it would remove
any possibility of a conviction remaining on his record.

Mr. CrercH. Sir, you mentioned the boards of review, and I wonder
if you have any views as to the way in which the boards of review are
operating and whether there is need for legislative action in connection
with these boards ?

Judge Quinw. I think the products, the quality of the opinions,
that have come from the boards of review in the last few years have
shows definite improvement.

I think in the last 10 years there has been a marked improvement in
the quality of the output of the boards of review. I would be of the
opinion, Mr. Chairman, that the boards of review should have tenure,
and perhaps greater stature. They are actually an intermediate
appellate court, and I think it might be well for the Congress to recog-
nize that fact and to give them greater tenure and broader powers.

Senator Ervin. There is no question, in fact, that the old expression
“experience is the most efficient teacher of all things”——

Judge Quinny. Yes.

Senator Ervin. And it would be highly advantageous to have some
continuity of service on the boards for that reason ?

Judge Quinn. Ithink that is quite right, Mr. Chairman.

Senator Ervin. Judge, it would seem to me that it would be an in-
evitable improvement in the administration of military justice, as a
result of having a tribunal which has the authority to interpret the
Uniform Code of Military Justice and to build up, as the court has, a
body of interpretations of the ambiguous portions of many statutes.
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T think you and I would agree, as lawyers, that for some reason
human beings who write statutes have more difficulty in phrasing those
statutes in understandable English than other persons engaged in
other fields of writing, perhaps.

Judge Quinn. Yes, indeed, Mr. Chairman, I would agree with you.

Senator Ervin. And so many of our statutes are not really under-
standable until they have been hammered out on the anvil of judicial
decisions.

Judge Quinn. Yes, I quite agree, Mr. Chairman.

Myr. CreecH. Judge Quinn, the subcommittee has received a number
of complaints which concern a variety of charges, and in some instances
we have heard from former members of the armed services who per-
formed as defense attorneys, as members of JAG, or who had some
connection, in one way or another, with the administration of eriminal
justice, and some of the allegations which we have received have indi-
cated that in some instances, if defense counsel became too aggressive,
too persistent, in pursuing the defense of his client, this might ad-
versely affect his rating in some instances; that men who had some
experience as defense counsel found themselves given other assign-
ments.

And also we have had the allegation made that frequently—I should
not say “frequently”—we have had the allegation made that in some
instances the defense counsel would be perhaps the least experienced of
the counsel available, and that later, as he became more experienced,
then he would be prosecuting cases instead of defending them.

I wonder, sir, from the records of the trials of courts-martial which
you have seen, in light of your vast experience as a lawyer and trial
judge, as well as appellate Judge, if you have any impression about the
caliber of the defense provided by military defense counsel?

Judge Quinw. I think, all in all, Mr. Chairman, that they do an
excellent job.

Of course, we have had instances where a better job could have been
done. But I think, generally speaking, that they do a good job. I
have seen no indication of where there would be any direct interference
with the efforts of defense counsel to properly protect the rights of
his client.

I think perhaps, as far as our court is concerned, that it would be
difficult to say that the quality of defense counsel did not measure
up to the quality of Government counsel, although, perhaps. I would
say that maybe the most brilliant of the lawyers that we have seen
appear before us have appeared on the side of the Government.

I think maybe two or three very outstanding lawyers have appeared
on the side of the Government.

But, generally speaking, T think there are no limitations on defense
counsel. I think they have complete liberty to do what they think is
right in the defense of their client, and that they generally do a very
good job. Of course, it is not 100 percent so.

I mean, as you would find out in the civilian field, there are some
men who do not quite measure up. But, generally speaking, I would
say they do a good job. I have not seen any indications, certainly in
the last few years anyway, Mr. Chairman, where there has been any
interference with the right of the defense counsel to exert their utmost
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abilities in behalf of their clients. I think, generally speaking, they
do a pretty good job.

Mr. CreecH. Sir, the subcommittee received testimony prior to your
appearance to the effect that the uniform code is unwielgy and cum-
bersome, and the allegation has been made that because it is unwieldy—
this is the allegation, mind you, I am not saying this—that because it
1s, that it would not work effectively during time of war.

I wonder, sir, if you would care to comment on that?

Judge Quinn. I suppose the obvious answer to that would be, Mr.
Chairman, that it already worked satisfactorily through the Korean
war, which was, after all, no picnic.. I mean we had several divisions
committed over there, and it was a pretty bitter war, and certainly
it worked satisfactorily through that war.

Now, maybe that is not war in the sense of a worldwide war, but it
was a pretty bitter war, and we had very many casualties and we
had very many troops committed. It worked completely satisfactorily.

I see nothing that would indicate that the Uniform Code of Jus-
tice would not work satisfactorily in any war.

Now, of course,”we come to the atomic age, and perhaps unheard
of or even undreamed of destruction, and that might be a horse of
another color. We just do not know what would happen if atomic
bombs began to drop on us.

But, as far as satisfactory operation in the sense of war as we have
known it up to date, it seems to me that the uniform code would work
satisfactorily.

Mr. CreecH. Sir, do.you feel that there should be any differentia-
tion at all between the procedures used during peacetime and those
which %re used during periods of war in the administration of military
justice?

Judge Quinn. Of course, we have some control over our grants
and denials and so forth. In the event of an all-out war as we knew
it, we will say in 1941 or 1942, where you had 15 or 16 million men
under arms, I think, Mr. Chairman, perhaps it would be necessary
for us to tighten up a little bit on our procedures.

I think we can show a lot more liberality in grants under the present-
day conditions than we could if we had 17 or 18 million men under
arms.

Now, what the situation would be in the event of an all-out atomic
war, of course, I am not prepared to say. But I think at the present
time that the code is working completely satisfactorily, Mr. Chairman,
and I think perhaps would work satisfactorily even under conditions
that approximated the last World War.

Mr. CreecH. Sir, there have been a number of proposals from time
to time from various sources, as you know, concerning the tenure of
the members of the court, and also, I believe, proposals concerning
the size of the court.

I wonder if you would care to express your views concerning some
of the various proposals or what you would consider to be the ideal
situation? :

Judge Quinwy. I think, as as far as the size of the court, certainly
at the present time, Mr. Chairman, that we are discharging our obli-
gations satisfactorily. We are completely up to date. Our opinions
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go out, I would say, within 80 days of the time that the case is heard,
and when we reach the summer we are all square with the board.

I do believe we have recommended to the Congress time and time
again that the court be given life tenure. I think that that would
be the only ultimately satisfactory solution. We are the court of last
resort of the Military Establishment, having jurisdiction now over
some 3 million men and women, and in time of war, of course, would
have jurisdiction of perhaps 17 or 18 million or maybe 20 million or
more men and women. 7

I believe the court should have life tenure, and I think perhaps that,
to some extent, the boards of review should be made into intermediate
appellate courts with a substantial tenure.

I believe that eventually the law officer should become a judge in
the full sense of the word, with all the attributes that go with a trial
judge.

‘Mr. CreecH. Sir, with regard to the law officer, do you have any
additional comments that you would care to make about the Army’s
program for development of a specialized corps of law officers?

Judge Quinn. The program has undoubtedly been a definite step
in the right direction, Mr. Chairman. It is an improvement over
what they had, and I think over what the other services now have,
although the Air Force has something that approximates it.

But I would say it has been a very large improvement. Those men
are now trained as judges. They definitely discharge their obliga-
tions as trial judges in a manner that is superior to the way they were
discharged before the program was instituted.. ‘

I think it has been a very good thing for the Army. I think it
would be a good thing for the Navy and the Air Force, too.

Mr. Creecu. Thank you, sir.

I believe Mr. Everett has some questions.

Mr. Everert. Judge Quinn, the subcommittee realizes that the ma-
jority of your court has held that under existing military law it is
permissible for a commanding officer or his representative to give
general instructions to court members. Would you think it desirable
for legislation to be enacted which would change the existing law in
that respect ?

Judge QuinN. I am not sure that I have got the full import of your
question, Mr. Everett.

Mr. Evererr. I was thinking, Judge Quinn, of a situation where a
commanding officer, before a trial, gives general instructions to the
court members.

And my recollection is that the court recently held by divided vote
that, in light of the provisions of the “Manual for Courts-Martial”
and the history in this regard, existing law permitted this practice.

Would you feel it desirable for the existing law in this regard to be
changed so that a commanding officer would not have the authority,
either directly or indirectly, to give instructions to court members
about the performance of their duties?

Judge Quinn. Of course, I think we have held pretty clearly that
he cannot exercise any command influence over the members of the
court, and that any instructions that were designed in any way to
interfere with the proper administration of justice, of course, would
be illegal.
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T think perhaps it might be well if that process were eliminated.

Mr. Evererr. You do not think it would be an overwhelming loss
to the performance of military justice?

Judge Quinn. No; I do not.

Mr. Evererr. Judge Quinn, I would like to ask you if you could
comment on what we understand is the practice in two of the services,
wherein the chairman of the board of review rates the two junior
members on the performance of their duty, prepares an effectiveness
report or a fitness report which is later considered for promotion.

What would be your views about this practice? :

Judge Quinn. I did not know that there was any such practice,
Mr. Chairman, so this is rather a horseback opinion. I would think
that it would be rather unfortunate. Certainly, I hope that I never
would be called upon to rate the performances of Judge Ferguson
and Judge Kilday.

Mr. Evererr. Judge Quiny, in light of your experience as a Navy
legal officer at one time, in addition to your experience with the Court
of Military Appeals, I wonder if you have any views as to whether
the creation of a separate Navy JAG Corps would improve the ad-
ministration of military justice in that service, and thereby would
provide better protection for personsin the Navy ¢

Judge Quixx. In my opinion, it would be definitely a step in the
right direction. Of course, the Army has a separate JAG Corps, and
the Air Force does not have a corps. It has, I think, something that
they call & department. But it would seem to me that it would be
definitely a good thing for the Navy, for the lawyers in the Navy,
for military justice, and for the country as a whole, to have a JAG
Corps in the Navy.

Mr. Evererr. Judge Quinn, in those cases which reach the Court
of Military Appeals from special courts-martial—and I gather those
would only be cases where a bad conduct discharge had been given—
would you have any observations as to the extent to which the con-
stitutional rights of the accused have been protected, comparing these
courts with the general court-martial cases, which you also would
review ¢ -

Judge Quinw. Of course, special courts are very often composed of
nonlawyers. There would be no lawyer on the court and there would
be no lawyer for the Government and no lawyer for the defendant,
and so you get, I would say, perhaps a kind of rough justice under
those circumstances.

. We have recommended that the power to give a bad conduct dis-
charge be taken away from the special court and that it could only
be given by a general court-martial.

Mr. Evererr. In light of the importance of counsel, would you
have misgivings about any type of court proceeding or administrative
proceeding which resulted in a less than honorable discharge where
the accused or the respondent had not been furnished counsel?

Judge Quinw. I would be very skeptical about that type of pro-
ceeding, Mr. Chairman.

I certainly think bad conduct discharges and even undesirable dis-
charges are very, very severe penalties. I am firmly of the opinion
that an undesirable discharge should never be given except as a result
of a court-martial, except perhaps in the case of homosexual charges;
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if an individual so charged, with proper legal advice, knowing what
he is doing, with his eyes wide open, decides that he wants to take such
a discharge in lieu of a court-martial, I think there it is all right.

Otherwise, it seems to me that the services should have no power
to give either undesirable or bad conduct discharges.

Mr. Evererr. Has it been your experience, Judge, although I realize
that your court does not directly review undesirable discharges, has
it been your experience that the undesirable discharge creates a severe
stigma, for the person who receivesit?

Judge Quinw. I think, generally speaking, Mr. Chairman, 1t is
worse than a bad conduct discharge, as far as its implications are
concerned, and the results also are quite severe. You cannot get a
job in a bank or a trust company or for the Government; for Electric
Boat, for instance, at New London or any of the places where there is
any confidential requirement. They will not give work to a man with
an undesirable discharge. It is a very severe penalty.

Mr. Evererr. Judge——

Judge Quinw. It also has implications that go with it, too, Mr.
Chairman. ‘

Mr. Evererr. And these implications are very damaging, then ?

Judge Quinn. I would say yes. .

Mr. Evererr. Would you consider a proceeding in which an ad-
ministrative discharge, an undesirable discharge was given to be an
adversary proceeding ?

In other words, if it were an administrative board giving an un-
desirable discharge over the protests of the respondent, would you
term this an adversary proceeding, Judge ?

(At this point in the proceedings, Senator Keating enters the hear-
ing room.)

Judge Quinn. I would be doubtful about it, Mr. Chairman.

Mr. Evererr. This question is really in connection with some of the
terminology that was used. by witnesses who have preceded you and
who described the administrative proceedings and board proceedings
as not being adversary, and, therefore, arguing that, or suggesting
that, there was no need to comply with the usual formalities of a court
proceeding because, under this terminology, it was not labeled
“adversary.”

Would you view that label as having much significance one way
or the other?

Judge Quinn. No.

I think that an undesirable discharge is a very severe penalty, and
T believe that it should not be given except as a result of a court-
martial, except in the instance where the individual, after proper legal
advice, and proper legal protection, decides to accept it for his own
personal protection. I mean in the case of homosexuals, I can see
there where they might want to take the undesirable discharge. But
I think they ought to have a right to a trial. I think it is a very
severe penalty.

Mr. Evererr. Judge Quinn, while I realize it would involve an
appreciable increase in the workload of the court, would you see any
desirable aspects of proposals that have occasionally been made that
the Court of Military Appeals should have the right to review any
legal issues connected with the giving of an administrative discharge
which was other than an honorable discharge?
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Judge Quinn. I have no objection personally. It would increase
the workload, and we have a fairly severe workload now, Mr. Chair-
man. But, frankly, I would have no objection. I do not know how
the other members of the court might feel in regard to that.

Mr. Evererr. In terms of your individual opinion, would you con-
sider this a desirable change in the law to ;)rovide for appellate re-
view by your court of undesirable discharges?

Judge Quinx. I think perhaps it might be a desirable protection to
American citizens. I mean it is a very severe penalty to be given
administratively, and I think there should be some additional protec-
tions thrown around people who get undesirable discharges.

Mr. Evererr. Judge, do you have any views about the desirability
of the procedure used in the Army and Navy today, but not in the Air
Force, for the negotiation of a guilty plea?

Judge Quinn. I think under the proper protections, that it is de-
sirable to permit negotiated pleas. I think perhaps there might be a
difference of opinion in the court as to that. But, frankly, I am in
favor of negotiated pleas where the defendant has the proper protec-
tions.

Mcr. Evererr. Judge, one final question :

You remarked earlier that you and Judge Ferguson had the oppor-
tunity during your service on the court to go into the field and talk
to the commanding officers. I wonder what has been the reaction of
these commanding officers to the way in which military justice is
operating at the present time? What do they tell you about their
reactions?

Judge Quinn. Well, I would say, Mr. Chairman, that 99 percent of
the commanding officers with whom we have talked indicate that it
is working very satisfactorily; that it has improved the quality of
jl;sf;ice in the military very substantially, and we find very few com-
plaints.

There are some, but, certainly, most all of our commanding officers
throughout the world are in agreement that it is working well and
that it has been a highly desirable establishment.

Senator Ervin. Judge, as I interpret your statements concerning
undesirable discharges, you feel that it would be in the interests of
military justice to give a man the right to demand trial before re-
ceiving such a discharge, but permit him to waive that right, provided
he is informed, given legal guidance, as to the nature of the discharge
and of his rights? '

Judge Quiny. That is correct, Mr. Chairman. Yes, sir.

Senator Keatine. Ihaveno questions.

Senator Ervin. Mr. Waters ?

Mr. Waters. Thank you, Mr. Chairman,.

Mr. Chief Judge, could you tell us whether or not you feel it might
be advisable to have the Congress set standards for the military to
follow in the issuance of discharges?

Judge Quinn. I am not sure that I completely understand your
question, Counsel.

Mr. Warers. Having in mind the fact that most of these people
who are in military service enter under the auspices of the civilian
draft board or otherwise, that Congress ought to set up some standards
under which the various types of discharges be given, rather than

8§4154—62—-13
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invest each commander with the discretion to give the type of dis-
charge he has in mind, either a special court-martial or an administra-
tive tribunal ¢

Judge Quinwn. I have not given it any consideration, but, in my
opinion, my offhand opinion would be that it would be desirable.

Mr. Warers. Do you feel that any desirable provision could be in-
corporated into the military structure for bail so that the man would
not remain in confinement while his case is pending on appeal, or, if
not bail, something comparable to it ?

Judge Quinn. I suppose that up to the present time bail has never
been used in the military services. As far as I know, there has never
been any such thing as bail. Of course, usually the men are not ac-
tually kept in close confinement. I mean they are allowed to work
and they are restricted to a certain area, and so forth, but I do not be-
lieve that there has been any indication in the history of our country
where bail has ever been used in the military services. :

I frankly am not prepared to give you an informed opinion as to
the desirability of bail under those circumstances.

Mr. Waters. Thank you, sir.

Thank you, Mr. Chairman.

Senator Ervin, Judge, we are deeply grateful to you for your ap-
pearance here, which was at our request, and we will certainly give
serious consideration to the answers you have given to these ques-
tions.

Judge Quinn. Thank you very much, Mr. Chairman. It is very
nice to be with you.

Senator Keatine. Judge Quinn, I came in late. I gather the gen-
eral purport of your testimony is that you think that administrative
discharges now are carried too far? )

Judge QuINN. Senator, if they are not punitive, that puts a little
different light on them. But I do not think that any boy should get a
‘dishonorable or bad conduct or undesirable discharge, except where
he has a chance to a fair trial.

Senator Keatine. Or a discharge under honorable conditions? Is
that still used ? Is that phrase still used ?

Senator Ervin. Yes.

Judge Quinn. Yes.

Senator Keatine. Does a discharge under honorable conditions en-
title him to VA benefits?

Judge Quinn. Yes I think that he has practically all benefits, if he
has a discharge under honorable conditions. There might be some
minor benefits that he would not be entitled to, which he would have
with a completely honorable discharge. But it is really not a penalty.

And so I think only in the cases of dishonorable, bad conduct, and
undesirable discharges, should he be entitled to a trial, if he wants it.

Senator Ervin. Thank you, sir.

Judge Quinn. Thank you very much, Mr. Chairman.

Mr. Creecr. Mr. Chairman, the next witness is the Honorable
Homer Ferguson, judge, U.S. Court of Military Appeals.

Judge Ferguson ¢

Senator Ervin. Judge, we are delighted to welcome you and ap-
preciate very much your coming at our invitation.

Senator Kearing. And we welcome him as a former member of
this body, as well as a personal friend.
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STATEMENT OF HON. HOMER FERGUSON, JUDGE, U.S. COURT OF
MILITARY APPEALS

Judge FereusoN. I do not have a prepared statement on this
question, and I would be glad to try to answer any questions that
you have.

Mr. Crercu. Judge Ferguson, you have heard the questions posed
earlier to Judge Quinn, and I wonder, sir, if you would care to
elaborate upon some of those questions, and also if you would care to
indicate if in some instances you and the chief judge have differing
or varying opinions on some of the subjects which have been dis-
cussed this afternoon.

Judge FrreusoN. You asked one question whether there was any
evidence that a trial defense counsel had in some way been intimidated
or action taken that might interfere with his performance of duty.

I recall one such case %efore the court and that is U.S. v. Kitchens.
There the evidence was such that it was indicated the man was put
under really great pressure for conducting the defense.

The opinion of the court, which, of course, would speak for itself,
ordered a rehearing. I, of course, must say that I have taken a little
different view on the question of command control, than the other
judges. I would refer the committee to my dissenting opinion in
U.8.v. Danzine, a case just recently published.

Mr. Creeca. And the case to which you referred is, I believe, the
Kitchens case? , ‘

Judge Frrauson. Yes, that was the first case on that. There were
others from the same command involving the same defense counsel,
which were reversed for the same reason.

Senator Keating. T would be interested in Judge Ferguson’s sum-
mary, if he could, as to the way that he apparently differs from some
of the other members of the court on the question of command control.

Judge Frrcuson. We interpreted the statute differently. We are
all agreed that command control is not proper and the statute pro-
hibits it. But on determining what is command control, realizing
that inferiors are subject to the discipline of a superior officer, are
placed on courts-martial as members, I have taken the view that
a lecture by that superior to inferior members is about the same as
a Governor or Attorney General calling in a civilian jury and lecturing
them. This is even stronger in the military where you have a su-
perior-subordinate relationship.
| Senator Keatine. You mean there are cases where the commanding

officer calls in the members of the court and gives them a lecture with
regard :

Z%rIu(ilge Frreuson. He tells them how to act on cases in general. The
cases which we have usually speak for themselves. Take the Kitchens
case, for example. There, the commander himself did not give a
lecture but an assistant judge advocate sent a letter to prospective
court members in which he inquired concerning the reasons why they
had not adjudged punitive discharges in prior cases. He cited five
or six cases in which men were tried by general court-martial and no
discharges had been adjudged. _

We were unanimously agreed that this was practically telling the
jury “in the next case we think something ought to be done.” I want
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to say that I think we agree on the law, but differ on the question
whether an inferior officer can read between the lines when he is being
lectured by a commanding officer or the staff judge advocate.

Senator Ervin. That is largely a matter of interpretation.

Judge Frreuson. It is matter of interpretation.

I do not wish to indicate that there is any conflict in the court.
‘We judges are human, and now and then we do not see the same way.
I wantto——

Senator Ervin. I have had experience to the same effect. I have
been a judge on the Appellate Court, and I am compelled to say that
on some occasions other judges and, indeed, a majority of the court,
did not entertain the same sound views that I did. [Laughter.]

Judge Fercuson. If I don’t agree I write a dissent, and it may be
gleaned from that that my belief is they have not used the same sound
judgment that I would have used.

Mr. CrercH. Sir, would you like to expand further

Judge Frrauson. I approve of practically every word that Judge
Quinn said. One exception is that Congress should look into the
military practice in excusing jurors. The law now provides that the
court members themselves pass upon their own qualifications.

I think we have had cases where even the man himself voted on
whether he should be excused, but under the practice, when the
evidence is put in and a challenge made all members but that individ-
ual go in and vote as to whether he should be excused.

Sometimes all the rest of them are subject to exactly the same chal-
lenge so it is very difficult to have members of the court pass upon the
question, but that would be a matter entirely up to Congress.

Mr. CrercH. Judge, you mentioned the Kitchens case several times.
T wonder if you would care to expand, on the allegations of defense
counsel in that case.

Judge Fereuson. The facts there are that the defense counsel indi-
cated under oath that he was called before the staff judge advocate and
told, in effect, if he wanted to have a career in the service he could
not raise issues like command control or embarrass the staff judge
advocate by putting in the record what that officer had actually done
in connection with the case. Before raising these questions, the
defense counsel had always received excellent efficiency reports. Af-
terward, his ratings were unsatisfactory. He felt it was solely because
he had raised the defense of command control.

Mr. Creeca. So his efficiency rating was impaired ¢

Judge Frreuson. Yes.

Now, as I understand it, the Army has eliminated efficiency reports
on their law officers at the lower level. They are passed on only at the
Department of the Army level. Of course, this was only a defense
counsel in the Kétchens case. Perhaps the same procedure should be
adopted on counsel.

Mr. Crercn. Sir, you mentioned undesirable discharges, and you
heard a discussion here earlier today concerning it. I wonder, sir,
what your view is with regard to the boards that have been proceeding
and which have resulted in discharges. Do you feel these proceedings
are adversary proceedings, and would you care to give us your views
concerning the disposition of such discharges?
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Judge Frreuson. Well, I must say that I have been one who has
concerned himself very little with undesirable discharges. I figure
that they were not in the channel of cases that would come to our
court, and I have not considered them as such and, therefore, I really
could not tell you the exact procedure that is carried on down below in
giving these kinds of discharges.

I understand from people, civilians, that the words “undesirable
discharge” carry a severe penalty as far as a man is concerned when he
gets out of the service. 1 wish I knew more about the practice, but
Ihave always figured it was outside of the channel of the trial of court-
martial cases, and I did not concern myself a great deal with it.

I did join in the annual report. I believe, in view of the way citi-
zens feel about undesirable discharges, it should be considered a
punitive discharge, no matter whether we, as judges, or the military
think it is. If the public thinks it is a punitive discharge, then
there should be an adversary proceeding with right of counsel.

One other question that I might differ with the chief judge, and
it is only in a minor way, is whether or not our court ought to review
these administrative discharge cases.

I am very happy, in fact proud, of the fact that this court is one
of the few Federal courts whose docket is up to date. This has been
hard work and cooperation on the part of every judge.

For instance, I think we tried cases this week where the briefs were
in just a few days before. It means that the judges must examine
those briefs and be able to sit ready for argument in a few days, which
indicates that we are keeping the cases just as closely up to date as we
can.

Senzator Krearine. You examine a brief before the argument in your
court

Judge Frrouson. Oh, yes. They file briefs, and then they come in,
and we give them, as a rule—they can get more time if they apply—
we give them a half hour on each side.

But I just wanted to say that to show how near up to date we are.
We get them in just a few days, and we are ready for the arguments
and we hear them and, as Judge Quinn indicated, some cases are out
in a few days, and it is a rare case that takes longer.

There are some real problems that we have to look into. But
the court has worked hard, and I think that the major cases—and these
are major cases that come to the court—that it may be well to give
some other court the right to review these administrative discharge
cases.

I only cite that on the one proposition here and not that they should
not have review; but I think that a criminal court, particularly where
there is no bail, should keep up to date, and with this Congress has
seen fit to say to this court, “that you have got to pass on every
petition for a hearing within 30 days after it is filed with the court,”
which keeps us from getting behind because we have simply got to
obey the mandate of Congress and see that this is passed on so that
the man gets a hearing at the earliest possible date.

That is an unusual thing in the statute, but I am satisfied that
Congress had in mind that these people would not be out on bail and
that, therefore, it is very urgent that speedy and good justice be
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administered, and I think that speed, particularly where there is no
bail, is a very important element.

Mr. Creeca. Thank you.

Judge Frreuson. If there are any other questions I would be glad
to respond to them. ‘

Mr. Creecr. Yes. 1believe Mr. Everett has some.

Judge Fereuson. I am only saying here, gentlemen, that in answer-
ing these questions on what the law ought to be rather than what it is,
that is the basis of my answer, because I think the judges and the
opinions of the court must always speak through the opinions—and
T am speaking here, and I am being asked, and I am very happy to
say what changes might help so that we would get nearer to what we
all pride ourselves in, equal justice under law.

Senator Ervin. I would just like the record to show that the reason
why the judges of the Court of Military Appeals are here is because
the subcommittee invited them here.

Judge Fercuson. Yes; I thank you.

Senator Ervin. And the subcommittee felt they could give us some
very good recommendations or observations as a result of the experi-
ence which they alone possess.

Judge Frreuson. T am very glad to come here, and T want to try to
answer every question because I think that Congress is entitled to ask
us these questions and, particularly, it is true because Congress indi-
cated that they wanted the judges and the Judge Advocate Generals
tomake a report every year to the Congress.

That indicates that you want to know how we feel about it, and it
also indicates why the judges, in my opinion, have traveled, and should
travel, to get out into the field to learn from the staff judge advocates
and the commanding generals how the law is working; not that we
are going to be influenced as to how we should decide a case, but I
think that we ought to know how it is working down below because
we have to make this annual report to the Congress on any changes
that we think ought to be made.

Mr. Everert. Judge Ferguson, are there any comments that you
think should be brought to the attention of the subcommittee as a
result of these trips that you have made into the field, any observa-
tions based on your conversations with commanding officers or staff
judge advocates in the field which you think would be helpful in
understanding how the code is working today ?

Judge Frrauson. Well, I would share Judge Quinn’s view on com-
manding officers.

I have found upon the part of local staff judge advocates that they
find difficulty in acting in an impartial way. They are given a very
difficult task. They have to review, they first review the case for the
CA as to whether or not it will be tried by a general or a special court
or tried at all, in fact.

Then, after the evidence is put in, they have to decide the questions
of law and to review the evidence for the CA. Then, I think, the
law at the present times provides that this same SJA should be in a
position to give the defendant advice prior to the 32 examination which
kind of puts the staff judge advocate in an odd position as a lawyer;
he has grave difficulty in remaining a neutral in his eyes and some-
times in the court’s eyes.
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Mr. Evererr. Do you see any way, Judge, to avoid developing this
split personality for the staff judge advocate, any arrangement which
could relieve that dilemma that he is subjected to?

Judge Frrouson. I think the one thing that might be helpful, that
might help him, is a lawyer who would be assigned to serve as coun-
sel for all accused and with whom any individual might consult rather
than to consult the SJA. .

You see, the court has held under the statute, and it is a fair inter-
pretation of the law, that a man is entitled to counsel at the article
32 examination, if he so requests.

Now, he is entitled to counsel there. But he is not entitled to
appointed military counsel before that time.

We have held that he is entitled to know that he can consult counsel.
But then he would have to hire his own unless the military wished to
furnish him one. Lawyers, I think, are well aware of the facts that
the time when a man really needs a lawyer is when he is arrested
rather than after or at the time he is brought before the commissioner
in a Federal court. for examination.

But the law seems clear that there is no provision to give him a
lawyer up until the time he appears at the article 32 examination.

Mr. Evererr. So then you think it might be desirable to have, as
it were, a public defender available as soon as the man is arrested ?

Judge Fercuson. If he wants one; yes.

Now, that may cause some increase in lawyers, but I think the
administration of justice is such, gentlemen, that the United States
can afford to have lawyers in these cases and provide them for these
men who are taken into the service and are there serving their country.

Mr. Evererr. In connection with the right of counsel and the spe-
cial court-martial system as it presently operates without a require-
ment that a legally trained counsel be furnished to the accused, would
you feel it desirable if the authority of the special court to mete out
a bad conduct discharge were completely eliminated ?

Judge Frreuson. I agree with Judge Quinn on the question of
bad conduct discharge. It is a very severe punishment, and experi-
ence has taught us that a man ought to have trained counsel in cases
wherein a severe punishment may be imposed. It is impossible to
have an untrained man defend a man for a crime but an injustice is
done when the penalty is as severe as a bad conduct discharge.

A bad conduct discharge stays with the accused all his life. It
simply cannot be compared to a sentence of 6-months’ confinement.

Mr. Evererr. Would the same reasoning, perhaps, be applicable
along these lines, that in a civilian court a judge would normally
preside over a trial before a major punishment was imposed, and
similarly some type of qualified judge, whether you term him a law
officer or whatever you might term him, should be provided to preside
over any proceeding in which a bad conduct discharge were to be
imposed ?

Judge Fercuson. I would have to say my experience at the bar and
on the bench has been such that I think that should be true. I know
there are State courts where supreme court judges do not have to be
trained on the law, and sometimes in reading their opinions we dis-
cover that they are not. But I really think that our justice demands
trained men. It is just like the medical profession and the other
professions.
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Mr. Evererr. Judge Ferguson, you discussed the right to the assist-
ance of counsel in several contexts as it is implemented in military
justice today.

Do you have any other observations with reference to the avail-
ability of counsel and the assistance of counsel, based on your experi-
ence with the court ?

Judge Fereuson. I wish you would repeat that, I did not quite
get the significance. :

Mr. Evererr. You discussed certain phases of the right to the assist-
ance of counsel as it exists in military justice today.

I wonder whether you had any other observations with respect to
this right, either ways in which it could be better implemented or any
defects that you think may currently exist in preserving this right?

Judge Frreuson. The cases indicate that the staff judge advocate
should construe the accused right to counsel more liberally and see
that he is furnished the proper advice when he requests it. In like
manner the criminal investigators should make every effort to see
that accused obtains access to counsel when he states that he desires to
speak with one. This is merely a matter of interpretation but I
think that some of the cases establish an overtechnical interpretation
of the right to counsel.

Mr. Evererr. Judge Ferguson, I would gather from your earlier
comments that you would take very much the same approach to the
Army’s field judiciary program as Judge Quinn does.

Judge Fereuson. Yes. Isharehis viewsin what he expressed here,
and I think it has helped. _

I might add just a reason that, we are getting opinions out every
week. We now have 12 volumes, and they are quite large, 700, 800
pages in a volume.

Tf a man is not on the job continually he just simply cannot keep up
to date and, therefore, he is handicapped when it comes to instructing
a jury or passing on the law.

We all know, as lawyers, the importance of getting advance sheets
to us so that we know what the current law is. '

Now, that Army procedure gives them an opportunity if they have
a day off in which they can study, they can really work at the law as
a judge.

JMr.b Evererr. In connection with the role of the law officer, the mili-
tary judge, would you think it would be desirable in other ways to
bring his post more into conformity with a Federal judge, as by giving
him the power to excuse members of the jury who were disqualified or
by giving him some authority with reference to the sentence, just as a
Federal judge would normally be imposing a sentence ¢

Judge Frreuson. I think you would speed up justice, and I think
that you would have a better job if Congress did try to give him more
authority and have him feel that he was a real judge, and that the
members of the jury would look on him as a judge and take the law
from him rather than take what they may think is the law.

I think the average juror in a Federal court has great respect for
the judge, and you can see when they are being instructed that they
hang on every word that he is saying because they feel that he is the
man who is telling them the law and reviewing and telling them the
theory of the case, and I think the more respect you can get for the law
officer the better.
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Mr. Evererr. Would this, in your opinion, then better assure the
maintenance of due process at the trial level, that is, building up the
authority of the military judge?

Judge Fereuson. I would say so.

Mr. Evererr. With reference to the boards of review, the interme-
diate appellate courts, as it were, I would like to ask you whether you
have any suggestions or proposals which you think might lead to im-
provement of their operations or whether, on the other hand, you feel
that there is no need for change at the present time? :

Judge Fereuson. I would share Judge Quinn’s views of longer
tenure. I think that it is important there that you treat these boards
of review as an intermediate court. They are really intermediate
appellate courts. They have the power to pass on the facts and review
the facts and the law, which is a very important function.

Where a man who is just put on for a short time, then taken off,
and another man put on, they just simply cannot keep up with the law.

I remember just one case, the Hardy case, I think, where the record
itself showed about 14 different members on a board of review in a
period of 6 or 8 months, reviewing a particular case, changing mem-
bers.

I believe that longer tenure would make for a better system. I also
believe that the boards would be better if the chairman did not rate the
other two members. I was not aware of this practice before, and I
understand that it is not followed in the Navy. I share Judge Quinn’s
view on that, and I do not see how men can function as j udﬁes if they
are going to be rated by the ranking member of the board. At the
trial level the younger men are required to vote first on the findings and
sentence in order to get away from their superior’s influence. It would
seem that this philosophy should eliminate any such rating system
as the military now uses on the boards of review.

Senator Ervin. I might state, Judge, I understood the witnesses to
say that they did not make any estimate for efficiency rating purposes
on the basis of service on courts-martial.

Judge Fercuson. Well, I had not heard that they even passed on
the efficiency. I do not know what other efficiency you would have
unless it would be attendance or something like that.

Senator Keating. Well, an ordinary officer being assigned to duties
that were not in the Judge Advocate General’s department, being as-
signed to defend an accused, he would be subject to being rated by his
superior officer?

Judge Frreuson. Yes, sir.

Senator Keatine. And his rating would be based on performance
in the field or wherever it was, without regard to the court-martial.
I did not know, is there something:

Judge Frreuson. I think they are rated also on their efficiency in
the trial of cases and all legal work.

Senator Keatine. I would assume that is part of the officer’s duties,
1z{md that his rating would be based, in part, on that, too; I do not

now,

Judge Fereuson. I understand that is true down below. I had
not known about it in the boards of review.

When I was a member of the Hoover Commission I am almost cer-
tain that we advocated placing the boards of review, the Judge Ad- -




198 CONSTITUTIONAL RIGHTS OF MILITARY PERSONNEL

vocates General, and the entire administration of military justice
u}llldiar the civilian Secretary rather than the executive officers down
the line.

Senator Keativg. I believe there have been some complaints that
subordinate officers got a poor efficiency rating sometimes, they felt,
because they were vigorous in the defense of some accused.

I had a very good rating. The only cases I ever had my client was
convicted and sentenced to life imprisonment. That is the only one
1 defended, so apparently it did not affect my efficiency rating.
[Laughter.]

Mr. Evererr. In light of the proposal to which you referred a
moment ago, based on your work with the Hoover Commission, your
discussions with them, would you consider, perhaps, it desirable to
unify the boards of review, having a service Board of Review, a
Department of Defense Board of Review, rather than, and instead of,
an Army Board of Review, a Navy Board of Review, and an Air
Force Board of Review ? ’

Judge Ferguson. I think that is a good suggestion. You would
then have unification, and I think when Congress passed the code they
had in mind unification. I think that is one area that the military
would welcome unification.

Mr. Evererr. I suppose if that were unified it might not make too
much difference whether they were civilians or military.’

Judge Frreuson. No, or military.

Mr. Evererr. Do you have any caveats, worries or current concerns
about the Army procedure for negotiated guilty pleas?

Judge Fercuson. Well, I must say I think some of my opinions on
the court have indicated that I was concerned with the guilty plea
program. I am still concerned with it.

I came from civilian work, and I have some difficulty, and do yet,
in accepting a procedure whereby a judicial officer, the CA, negotiates
with a defendant, an accused, for a plea of guilty in return for the
approval of a sentence which does not exceed certain limitations. It
is simply improper to obtain a guilty plea by promising an accused
that he will not receive more than a certain sentence.

I think it takes a very strong lawyer for the accused in that kind of
4 case to advise his client to plead not guilty. There is a great temp-
tation to take lighter sentence, rather than contest guilt even though
the accused does not believe he is guilty. It puts a great strain on
the accused. .

But it is the law, and I am one who believes in following the law.
What I am suggesting here today would require a change in the law.

Senator Krating, Judge Ferguson, you referred to the fact that
there is in the Code of Military Justice some provision now about
command control. In general, what doesthatsay? I am not familiar
with it.

Judge Ferauson. Well, in general, it says that there shall be no
command control at all. :

Senator Keating. Does that mean command control of the members
of the court?

Judge FrreusoN. Members of the court and the lawyers.

Senator Kmatina. What about the defense counsel? Suppose he
is called in and he is told, “I want you now to defend this case but, of
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course, this fellow is guilty and this is a great international incident
and we have got to have him convicted,” and you go in and do the
best you-can. Would that be considered command control ?

Judge Frreuson. Would you pardon me if I do not answer that?
That may be the case tomorrow.

Senator Kearine. I see.

Judge Frreuson. I do not know, but I say——

Senator Kearing. I will withdraw that.

Judge Fercuson. If you will pardon me, I will refer you to my
opinion in the Danzine case. My views on command control are set
forth there. I am sure counsel will be able to give you a copy of that
opinion.

Senator Keatine. I never realized that was in a pending case.

Judge Fereuson. It may not be, but it may be a case tomorrow, and
if I answered here, I might have to excuse myself from sitting on
the case.

Senator Krating. I certainly would not want to bring that about.
I was referring more to the point of general information.

Judge Frreuson. But the statute is very general and, as I have
indicated, if I have any dispute with my colleagues on this question
and the opinions speak for themselves, it is only on the interpretation.

I may have a sentence from a juror in one of these cases that I could
tell you why we differ a little bit on the interpetation of what is com-
mand control.

Senator Keatinge. When you say a juror you mean a member of
the court ? :

Judge Frreuson. Yes, I mean a court member.

Senator Kearine. Do you carry all your opinions around in your
pocket ¢

Judge Frreuson. As a major said in a recent case in relation to his
voir dire examination, “It isn’t really difficult for a line officer to
realize what the General wants when he speaks.”

Senator Kratine. We are very grateful to you, Judge Ferguson,
and you have been very helpful to the committee, and we appreciate
it very much.

Our next witness is Judge Paul Kilday whom we welconie here. The
acting chairman, who rarely has the privilege of being even an acting
chairman, is particularly pleased to greet him.

I think this is one of the very best appointments that President
Kennedy has made.

I served with Paul Kilday for & great many years, and he was highly
respected in the House of Representatives.

We are very delighted to have you here to give us the benefit of
your views.

STATEMENT OF HON. PAUL KILDAY, JUDGE, U.S. COURT OF
MILITARY APPEALS

Judge Kmpay. Thank you indeed.

Judge Fereuson. May I just thank you, Senator. You have been so
kind, gentlemen, and I want to thank you for it.

Senator Kearing. Very well. ‘

Counsel, do you have some questions?
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You do not have a prepared statement, do you? ]

Judge Kmwpay. I do not have a prepared statement, Mr. Chairman,
but I would first like to express my appreciation for the very kind
remarks you have made with reference to my coming here and, per-
haps, I should state at least this for the record : _

That on the 25th of this month I will have been a judge of this court
for 6 months. There is a great deal to be learned in these 12 volumes
of opinions written prior to my coming. )

But the number of petitions for review is such that I think that I
am learning pretty rapidly, because they are cited many times as we
come to these petitions, and the cases which we have heard. _

I am having what I regard to be a rather unique experience. Prior
to coming to the court, as the acting chairman has mentioned, I was
a member of the Congress for a considerable number of years.

During all of that time I was a member of the Committee on Mili-
tary Affairs and the Committee on Armed Services after the Reorgan-
ization Act.

The Elston Act was written in the 80th Congress, in which we Demo-
crats were in the minority, and I served as the ranking member of
the subcommittee which wrote it.

Mr. Elston of Ohio was chairman and I was the ranking Democrat
of that committee, and the Record, the Congressional Record, will
show that Mr. Elston and I together presented it to the House.

Senator Keating. Very well, and it was very well presented, as
you always presented things. :

Judge Kizpay. Thank you.

I was not a member of the subcommittee which wrote the code,
but I was a member of the full committee and did participate to some
extent in the hearings before the full committee when the subcommit-
tee reported, and you will find that members of the committee ap-
pointed by Secretary Forrestal appeared before the full committee
to explain and defend the report of the subcommittee, including Mr.
Larkin, Professor Morgan, and the others.

Of course, in the Elston Act we made what was then regarded as
a number of radical departures from the system of military justice.

Of course, I remember quite well the complaints which were made
by those who returned from World War IT as to what they had seen
with reference to the administration of military justice; the com-
plaints that men were unnecessarily thrown before a court-martial,
that they had in their records even though they had been acquitted
that they were tried by court-martial when, perhaps, they should never
have been tried at all; and the complaints that when they did reach
the court-martial they received something a good deal less than tra-
ditional Anglo-Saxon justice.

It was charged, and never denied, that it was not unusual for the
convening authority to instruct the court as to the decision to be
reached. .

It was charged and not denied that the convening authority would
actually and officially reprimand the court for having failed to follow
the instructions that they had received as to the manner in which to
dispose of the case or to reprimand the court for its disposition of
the case.
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Of course, it was felt that, perhaps, subsequent reviews were not
adequate or sufficient to protect the innocent and to accord him a fair
trial according to the types of justice that are ingrained in the
American people.

Now, the unique part of my experience is that I am looking at it
from the other end on the court to see how well we anticipated things
and what has been done in connection with correcting them.

I think T can say that there has been a remarkable improvement.
Of course, we undertook in the code to provide—you asked about the
provision of the code, it so happens that no one here has a copy of the
code with them, so far as I know, but the provision is that any per-
son who shall attempt to direct, coerce, intimidate, or in anywise in-
ﬁ.}%ence the decision to be made shall be guilty of a court-martial
offense.

The court has never been divided on the idea that there shall not
be command control. There have been divisions as to the application
of the facts of a particular case to what constitutes command control.

Senator Keatine. Has there ever been a case where a commanding
officer has been charged with trying to influence the decision of a
court-martial? Where he has actually been court-martialed for it?

Judge Kipay. No. Nobody has ever been tried for that, no, sir;
not to my knowledge.

Judge Quinn. No. _

Judge Krpay. Judge Ferguson referred to the Dansine case. It
was decided by the court last fall before I came on it, or last spring
before I came on the court, and there was another case pending which
had come from the same command, involved the same lecture, and I
wrote the opinion after coming tothe court.

This is just a difference in viewpoint of judges of the same court.
Judge Ferguson inclines to the view that a lecture to the members of
the court is, per se prejudicial as being command influence.

The majority of the court now, and prior to my coming, have al-
ways held that it depends upon the content of the lecture.

These were lectures given by the staff judge advocate and the com-
manding general, the convening authority, to the men who had been
chosen on courts. It was actually a very long and very detailed and
a very fine exposition of civic responsibility, actually.

Now, the court has never failed to reverse where it has been deter-
mined that action of this kind, the content of the lecture, has been in
anywise coercion, intimidation, or an attempt to direct or anything
of that kind.

The difference has been whether it is per se prejudicial and revers-
ible.

It comes up occasionally, I am sure it will always continue to come
up, and I think that is where the value of this court will always be,
as in the Kitchens case, there were a series of those cases decided,
I think, since the first of the year, just about this time, and there again
the staff judge advocate figured that he had figured out a clever way to
get this done and, of course, it did not work.

I think the actual attempt to intimidate courts or instruct courts or
reprimand them is pretty well on its way out. I understand that
General Harmon testified here this morning. I was a member of
the Armed Services Committee during the many years that he was
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Judge Advocate General of the Air Force. I know him very well
and I have great respect for him, and General Harmon did a fine job:
as Judge Advocate General of the Air Force.

Of course, he served under the articles of war of 1920, and under-
the Elston Act, and the Uniform Code of Military Justice. I believe
his view is that the Uniform Code is the least desirable, but he would
prefer the Elston Act.

I have no doubt but that General Harmon did a very good job under
the 1920 Articles of War, considering what he had to work with, I
can understand how a thoroughly honorable, honest, and sincere
wman, as General Harmon is, would feel that the 1920 Articles of War
were abundantly sufficient, and that he did actually administer sub-
stantial justice in the military under the articles of war of 1920.
However, civilians who served during World War IT would not agree..
‘We have progressed further than that in modern times.

There have not been too many revisions in military justice in the
history of the United States. :

Of course, after all, our Military Establishment in peacetime here-
tofore has been a volunteer or contract service. The people generally
have been interested when they have been called to the service in time
of war, and when they went home, for a little while they cussed about
it, and then they forgot it, and nothing was done about it.

But I think under the code you have come a whole lot nearer the
Anglo-Saxon concept of justice and there has been great progress
made.

The question was asked as to counsel. T think the records reflect
that counsel pretty uniformly do a very good job. True, many of
them are very young, but those who appear before us, those who are
very young, are very enthusiastic also, and very tenacious, and they
have really prepared their cases by the time they get to us, and I am
very pleased that mere rank on the other side of the case does not seem
to bother them a particle. They present their case the same as if the
fellow on the other side was of equal or lesser rank. I think that that
part is doing pretty well.
~ Now, it could be—well, any code probably will need amendment as
time goes on. One of the early codes sald that it shall never be
amended. This code, of course, recognized that it would probably
need amendments; and the code meeting between the judges advocate
and the court and the reports all indicate that this was for the purpose
‘of amending, modifying, and improving the code.

It could be that in tightening up from a very loose control or no
control under the old articles of war they were tightened too tight.
I do not know. That is a matter of legislative judgment for the
Congress to determine. -

Whether we tightened too tight in the article 32 hearing or whether
the pretrial advice from the staff judge advocate to the convening
authority is too tight, whether we have imposed too many reviews, that
is a matter of legislative examination and determination as to whether
anything should be done.

Of course, the code leaves questions of law up to the boards of
review, and facts also. I do not know that any of these reviews should
be eliminated.
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I think the military should be very proud of their record in the
administration of military justice before our court. We do not grant
more than 10 percent of the petitions which are filed with the court,
and of that 10 percent I think it runs 45 percent of the decisions of
the court are favorable to the accused. So rather than complain, the
military should boast of their record. I do not believe that civilians
administering justice could have a better batting average than that
when they have reached the final appeal of the civilian cases.

Where only 10 percent are reviewed by—10 percent of the appli-
cations for review are granted, and of that 10 percent, 45 percent
are favorable to the accused, the military, I think, have very fine
records in the administration of justice.

Mr. CreecH. Judge Kilday, I did not want to interrupt your re-
marks concerning the questions which have been asked earlier. If
you have anything further which you would care to say about those,
please say so.

Judge Kirpay. You see, speaking in the Senate here with no time
limitation on debate, I was taking advantage of the restrictions under
which I served in the House under the 5-minute rule.

Mr. CreecH. We are delighted, sir, and we appreciate your remarks.
But if you have no further elaboration on the questions which had
been posed previously, I would like to continue with some other
questions, if I may.

Judge Kripay. Very well.

Mr. CreecH. You alluded to some of the testimony which the sub-
committee has received earlier today, and in view of your vast ex-
perience in the Congress as a member of the House Committee on
Armed Services, and your intimate knowledge and participation in
the drafting of the Elston Act and the Uniform Code, I wonder, sir,
what your reaction is to the allegation that the Uniform Code is un-
wieldy and cumbersome in peacetime and would probably be unwork-
able in the event of a major large-scale war?

Judge Kirpay. Well, my experience this far convinces me that it
works all right now under the present situation, whether this be peace
or cold war or what it is, with 3 million men under arms; I think it
works all right.

Now, I am impressed with the fact that it apparently worked all
right during the Korean incident, although I was not-then connected
with it.

Of course, there is a provision in the code for branch offices of the
judge advocate generals; there is no comparable provision with
reference to the court. It could be, if the load got so heavy that the
court could not carry it, maybe. at that time if 1t is not done before
that, the court could be increased by, say, two members, and authority
given to assign Federal judges to it, and authority to sit where, in the
judgment of the court, it would be necessary. :

I do not think that is anything that would be too difficult to over-
come.

1f it were thought now or later or at the time of the emergency to
place additional judges on the court and permit the assignment of
circuit court judges or district judges, who are available to sit with
them, you could do that quite easily.
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Mr. Crercr. Sir, would you care to comment on the allegation
concerning the Uniform Code that there are certain serious defects
in its operation ; namely, delays in the processing of cases, the high cost
of administering justice under the code, and emphasis on form over
substance, and some of the decisions of the Court of Military Appeals?

Judge Kizpay. What was the last?

Mr. CreecH. Some of the decisions.

Judge Kmpay. AsIsay,I donotknow all of them yet.

Mr. CreecH. I am not giving you any citation, I am sorry, there
is no specification here. -

Judge Kirpay. As I said, we may have gone too far in the Congress
in tightening up on these pretrial procedures. It may be that in the
judgment of Congress there should be some lessening of that, perhaps
1 the reviews, and so on. What I would like to see the man in the
military service be assured is what he would have if he were not in
the military service, the protections he would have if he were a civilian,
as nearly as possible, in view of his military status. So if, being
accused of crime, he is taken before the equivalent of a committing
magistrate, that he there have the protections which the civilian
has, and I do not think that he needs any more.

I believe we get substantial justice in the civilian community, and
that he have a trial before a court-martial which observes his con-
stitutional rights, those traditional rights, that have gone into the
system.

Mr. CreecH. Yes, sir.

Well, along that line I wonder if I might ask you, sir, about your
views concerning retired personnel who are not on active duty. Do
you feel that the military should continue to have jurisdiction over
them or do you feel that this jurisdiction should be eliminated ?

Judge Kiupay. Well, of course, you know in the House we wrote
some things into the code about where we thought jurisdiction should
extend. The Supreme Court did not agree with us on all of it. They
reversed it. '

I do not know what the disposition of the Court might be with
reference to retired people. My experience with retired military men
is that their greatest boast is that they are still soldiers or sailors,
and that they are still in the military, that they are in retired status
rﬁther than active duty status, and it is a source of great pride to
them.

I know there have been a few people called to duty and tried who
have been retired, but not many. It is really not a major situation
at all.

I do not see much objection one way or the other. I would think
that the retired miltiary, as a whole, would prefer to have their status
as military people remain the way 1t is, because they are very proud
of being military men even though in retired status.

Mr. Creecm. Sir, I realize as Judge Ferguson has said that the
undesirable discharge is being given administratively and are not
reviewable by the court. But in view of your vast knowledge of the
subject of military justice and your intimate association with the
regulations promulgated by the services and the administrative pro-
cedures, I wonder, sir, what your feeling is about such discharges and
whether you feel they are adversary proceedings; whether you feel
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there should be some provision made for them to be reviewed by your
court, by the Court of Military Appeals?

Judge Kirpay. First, I do not know whether I can tell you what
the solution ought to be. While I was a member of the House this
matter was discussed informally many times. It came up in con-
nection with Mr. Doyle’s subcommitte, and so on, and, of course, tra-
ditionally the military have had the power to do these things, to put
an evaluation of character even on the honorable discharge, character,
excellent, good, poor, or whatnot, and to issue these general dis-
charges, undesirale discharge or habits and traits of character, and
50 on.

Now, I think that any lawyer trained in the English system of law,
is pretty much amazed when you find that administratively you are
making an evaluation of a person’s character or conduct.

We all know that there are men walking the streets who are as
guilty of all sorts of crimes as they can be, but they have never been
found guilty, so there is no record attached because you cannot convict
them in the courts of law.

Here you have men who are convicted administratively by being
given discharges, who have very substantial amounts of forfeitures
which, if not actually illegal, carry actual forfeitures. But then you
have the practical situation.

If you have a fellow aboard ship who pretty nearly everybody on
the ship figures is a homosexual, and you have everybody upset or
you have a barracks thief who is such a good barracks thief that you
have not been able to catch him with the goods, but you have got it
reasoned down that he is on the only one who could be doing it, what
are you going to do, keep the homo aboard ship or send him to an-
other one? Are you going to keep the barracks thief there? You have
a practical situation, so you do not know what to do about it. I do
not know where you ought to stop in between.

If there were some type of review, I think that would help
immeasurably.

At the present time there is only an ex post facto review, correction
of military records.

It might be that you could have a review prior to the execution of
the discharge by a Board of Review or something of that kind that
would be of great value there.

I am sure that the chairman’s experience in the Congress is like
mine, that when you subject administrative action to review you get
a whole lot better administrative action than when no review is neces-
sary, even though it may not be a review within the department.

You will find, for instance, in permanent changes of station, that
an individual shall not have more than one permanent change of sta-
tion in any fiscal year unless it is approved by the Secretary.

It turns out that they just do not do it because they are not going
to prepare all those papers and send them up to the Secretary to get
permission for them to get a change of station.

You cannot build a laundry at any post or station except in an
isolated area without approval of the Secretary of Defense. I do
not think there has been a laundry built since that went into effect.
They find ways and means to get the washing done rather than to
disturb the Secretary.

84154—62-——14
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I think here if you had some type of review it would be better.
Now, whether our court could handle it I do not know because, you
see, we do not get appeals directly from courts-martial. We have
jurisdiction of cases reviewed by a Board of Review, and a Board of
Review has jurisdiction of those where it is a bad conduct discharge
or 1 year or more confinement. So that the number is cut down
considerably before it reaches us.

Myr. Everrerr. Judge Kilday, with reference to the lectures given
to court members before a trial, whether immediately before or some
earlier time, irrespective of whether they are just general discussions
of members’ responsibilities or more specific in their application,
do you feel that it would be a major impediment to military discipline
if military commanders were prohibited from giving this type of
instruction ?

Judge Kmpay. No, I do not think it would. Probably more
properly these should be to the whole command or the officers of the
whole command. It is practically a lesson in civies if it is well done,
civie responsibilities, and so on. _

It is a whole lot equivalent to what they give jurors in Federal
Courts now, I understand. In my time of practice they did not do
that, but I understand there is a booklet now that is pretty generally
circulated to them. I know in Texas in impaneling the jury for the
term or for the week, the judge customarily gives quite a lecture on
the responsibility of jurors, just to the panel, before any are chosen.

He probably puts in a little good campaign speech for the next
election for himself when he does it.

Mr. Evererr. Well, the officer would not be campaigning for re-
election. Can’t he do it before, with the panel before, the case began?

Judge Kripay. Yes.

Mr. Evererr. Incidentally, the chairman was informed yesterday
in testimony by the Navy witnesses that they have thought of some
type of handbook which might be given to court members, something
similar to a juror’s handbook. Would that comply with what you
had in mind basically ?

Judge Kirpay. I would like to see the book.

Mr. EvererT. J udge Kilday, in light of your extensive experience
with different types of discharges during your 24-some years in the
Congress, I wonder whether you considered that there was any need
for the general discharge which seems to be neither fish nor fowl?

Judge Kiipay. I do not know that I can tell you. Actually I do
not know what it is.

Mr. Evererr. It has been one of the things that the subcommittee
hag been trying to work out, exactly what it is, and it has been a
little hard to resolve.

With reference to the administrative procedures and other pro-
cedures currently applicable, do you think there is any substance to the
allegation sometimes made that people get honorable discharges in
some instances simply because it is too much trouble under existing
law to give them the type of discharge they really deserve?

Judge Kizpay. I do not know. I guess they cannot get a dishon-
orable discharge for them because they cannot convict them. The
only way you could get a dishonorable discharge, is to be convicted
by a general court.
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I suppose there are some, just as we have civilians walking the
streets, who are awfully guilty of an awful lot of crimes who have
never been convicted.

Mr. Evererr. That is all.

Senator Ervin. Do you have any questions?

Judge, we miss you over here on the Hill.

Judge Kirpay. Thank you.

Senator Ervin. I will confess that sometimes we envy you in that
you are now in a place where if you find out what the facts are you
can tell what the decision is going to be. Over here, we still conduct
our business as though we do not hardly know what the facts are.

Judge Kirpay. Mr. Chairman, I miss the Hill over here sometimes.
I enjoy what I am doing, the idea that you do not have a thousand
things to handle at the same time, but you take one case and pursue
it to the end, is really enjoyable.

Senator Ervin. The committee certainly is grateful to you for
coming before it and giving us the benefit of your views, at the request
of the committee.

Judge Kizpay. Thank you, sir.

Senator Ervin. Thank you.

The subcommittee will now adjourn subject to the call of the
chairman.

(V‘lflh)ereupon, at 4:835 p.m., the subcommittee adjourned, subject
to call.
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THURSDAY, MARCH 1, 1962

U.S. SENATE,
SuBcoMMITTEE ON CoNSTITUTIONAL RIcHTS
or THE COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:20 a.m., in room
457, Old Senate Office Building, Senator Sam J. Ervin, Jr. (chairman
of the subcommittee), presiding.

Present : Senators Ervin (presiding), and Keating.

Also present: William A. Creech, chief counsel and staff director;
Robinson O. Everett, counsel ; Bernard Waters, minority counsel ; and
Robert Kutak, legislative assistant to Senator Hruska.

Senator Ervin. The subcommittee will come to order.

First T wish to apologize to those present who are appearing be-
fore the subcommittee for my tardiness. There are just not quite
enough hours in the day for us to do all the things we have to do and
I had to attend another meeting at the Mayflower Hotel.

We have several constituents of a member of the subcommittee, Sen-
ator Keating, and I would be glad to give Senator Keating an oppor-
tunity to make his statement it he would care to make it at this time.
He is one of the hardest working Members of the Senate and ordi-
narily he is very sound on all his positions except on those occasions
when he disagrees with me. [Laughter.]

Senator Kearize. Mr. Chairman, I thank you for those very kind
words. Woe all know how very fair you have been in these hearings.
Our disagreements involve matters of principles, not personalities, of
course.

I think it should be noted for the record that the meeting which you
modestly referred to was a prayer breakfast and the Senator from
New York should have been there, too. I don’t know anybody who
needs it any more than the Congress of the United States, and the
country, and I hope that the prayers of our chairman were broad
enough to cover at least all the members of this committee.

This morning, we will be hearing the chairman and members of the
Special Committee on Military Justice of the Association of the Bar
of the City of New York. This committee has done an outstanding
job in its study of the Uniform Code of Military Justice and in its
proposals for a number of amendments to the Uniform Code to insure
that the constitutional rights of servicemen are fully respected in all
courts-martial and other legal proceedings.

Mr. Frohlich, who is chairman of the committee, and Messrs. Burns
and Rapson have studied the military needs with great care and I
believe their testimony can be most valuable to the subcommittee.

209
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We are also going to be privileged to hear testimony from Colonel
Paston, a member of the Committee on Military Justice of the New
York éounty Lawyers Association. He is the author of “Superior
Orders as They Affect Responsibility for War Crimes,” and the
standard civil law book, “Summary Judgments.” He was a trial
judge advocate in 1946 during the Austrian war crimes trials. I am
sure he will have a great deal to contribute to this hearing. He is
accompanied by Major Nordlicht, who is assigned to the 1328 Judge
Advocate General’s Corps Training Center. His services in the selec-
tion and evaluation of officers for the corps have been most useful. -

Mr. Chairman, the Bar Association of New York has been very much
concerned to insure that servicemen have available counsel of the
highest caliber, who are not subject to command influence, and coun-
sel with full experience in court-martial proceedings.

Among other points, they rightly insist that the law officers should
not have any power to consult with court-martial members without
the presence of the accused and his counse].

I want to say to these gentlemen from New York we are very grate-
ful to you for coming down to Washington today to give us the bene-
fit of your considerable study and research and knowledge in this area,
and I thank you, Mr. Chairman, for permitting me to make these few
opening remarks in greeting my friends from New York.

Senator Ervin. I wish to join you in expressing the thanks of the
subcommittee for their willingness to come and give us the benefit of
their study and experience.

Counsel will call the first witness.

Mzr. Creecu. Mr. Chairman, our first witness this morning is Hon.
D. George Paston, member of the New York bar representing the
New York County Lawyers Association. He will be accompanied by
Mr. Harold Nordlicht of the New York bar.

STATEMENT OF COL. D. GEORGE PASTON, CHAIRMAN, COMMITTEE.
ON MILITARY JUSTICE, NEW YORX COUNTY LAWYERS ASSO-
CIATION; ACCOMPANIED BY HAROLD NORDLICHT, MEMBER, NEW
YORK BAR

Mr. Paston. Mr. Chairman, and Senator Keating, my name is D.
George Paston, Major Nordlicht and I are here at the kind invitation
of your committee to present the views of the Committee on Military
Justice of the New York County Lawyers Association.

I am the chairman of the Committee on Military Justice of the
New York County Lawyers Association, which is the largest local
bar association in the country. I served in World Wars I and II.
I was a summary court officer, a member of special and general courts-
martial, a judge advocate—now called trial counsel—and defense
counsel in trials before military courts. I was the trial judge advocate
in the war crimes trials held 1n Austria in 1946.

I also served as defense counsel before the Army review board and
the U.S. Court of Military Appeals. I practice law in New York
and am admitted to practice before the Federal district and appeals
courts and the U.S. Supreme Court. I have had experience Eefore
Army administrative boards. I am the author of the two volumes:
that Senator Keating referred to before in his opening statement.
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The members of our committee have had extensive military law ex-
perience. Major Nordlicht, after serving in Air Force Intelligence,
has, since 1948, been assigned to the 1328th JAGC USAR Training
Center in New York where he acts as instructor to its members who
are civilian lawyers and reserve judge advocates. He served on a
board of officers to consider applicants for commission in the JAGC
and on a board of officers to consider the retention or discharge of a
JAG reserve officer.

Our committee meets several times during each year. We have
furnished to your committee our reports of December 10, 1958, May
1, 1959, May 1, 1960, May 1, 1961, and our letter of February 7, 1962,
addressed to you, Mr. Chairman. I make reference to and do not read
those reports and letter to avoid burdening your committee with a
repetition of its contents.

We are interested in the principles involved and have avoided any
reference to semantics in our reports.

Senator Ervin. Pardon, we will insert a copy of the letter in the
record after your statement.

Senator Keatixe. Should the reports also, or are they too volum-
inous?

Mr. CreecH. Yes.

Senator Ervin. They will also be inserted in the record. In order
not to break the continuity of your remarks, we will insert them in the
record after your statement is completed.

Mr. Paston. Thank you, sir.

We are interested in the principles involved and have avoided any
reference to semantics. Nevertheless, language employed in pro-
posed amendments to the code should not obfuscate the intent. In
the Army’s A bill, B bill and D bill, that is erroneous because it is
the Department of Defense bills, it is not the Army’s bill, so wherever
we make any reference in our reports to the Army’s A bill, B bill,
or D bill, we mean the Department of Defense’s bills.

Now, in the Department of Defense’s A bill, their proposal to
amend article 15 is not altogether clear.

The present article 15 is clearly and simply worded. We say that
that language should be retained and only the nonjudicial punish-
ment limitations should be added to as proposed by the Department
of Defense without changing the language.

We also suggest and recommend that article 15 should be amended
to contain a provision that, “No disciplinary punishment shall be
imposed for an offense punishable under this article if the accused
has, prior to the imposition of such punishment, demanded trial by
court-martial in lieu of disciplinary punishment;” otherwise, the in-
tent of Congress may be thwarted.

“The Manual for Courts-Martial,” section 132, provides that no
member of the Navy or Coast Guard may demand trial by court-
martial in lieu of punishment under the provisions of article 15. In
our opinion, members of these Armed Forces are entitled to the same
safeguards as members of the Army and Air Force.

The method of carrying out this purpose is demonstrated in ap-
pendix 3, pages 459-461 of the manual.

In subdivision (e), p. 4, of the Army’s proposed A bill, the fact
that a disciplinary punishment has been enforced may be shown by
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the accused upon a trial, and, when so shown, shall be considered in
determining the measure of punishment to be adjudged in the event
of a finding of guilty. To properly safeguard each accused, pro-
visions should be made that,

After a finding of guilty and before sentence the fact that a disciplinary
punishment has been enforced must be annexed to the written charges before
the court * * *
otherwise, the failure of an accused to show such fact will deprive
him of such consideration. The extent of punishment should be
measured by the offense charged and of which an accused has been
found guilty—not by his alertness in calling the court’s attention to
an admitted fact.

Now, we address ourselves very briefly to what we consider to be
the most important subject and we say that unless the Congress is
convineed, and we are not, that there is need for a special court-
martial, we recommend that we should not have a summary court or
a special court. We should merely have a court-martial.

The Department of Defense’s proposed B abolishes the summary
court, retains the present special court and general court, and adds
new single-officer special and general courts. A greater economy
in trained legal personnel can be effected by abolishing the summary
and special courts, leaving only (a) commanding officer’s nonjudicial
punishment, and (b) court-martial, the said court staffed by a law
officer, trial counsel, and defense counsel.

The Army proposes—we mean that the Department of Defense pro-
poses—a court presided over by a single law officer if the accused,
knowing the identity of the law officer, after consultation with counsel,
requests that the court be composed of a law officer, instead of by the
law officer so identified.

We give him the privilege of being tried by a court presided over
by a law officer already identified, but then we say we will give him
a trial by a law officer who may be somebody other than the one already
identified. And then the proposal goes further and strips the accused
entirely of that privilege by providing that he may have such a trial if
the convening authority consents thereto.

If we give him the privilege we should let him have it and not take
it away with the other hand.

As the chairman pointed out, our report will be annexed here so I
need not go into the details of those changes to various sections of the
proposed Department of Defense bill, to eliminate references to the
special court which we hope will be abolished the same as the summary
-court.

Now, article 37 relating to command influence, we recommend that
the article be implemented by providing that efficiency reports on and
promotion of law officers, trial counsel, and defense counsel shall be
the sole function of the judge advocate of the service of which he is a
‘member, and that no convening authority or commanding officer shall,
directly or indirectly, intervene in the conduct of any trial or its
results.

We cannot stress too strongly that every court should have a law
officer, trial counsel, and defense counsel, each certified as qualified
and we have pointed out in our reports several ways in which it can
be done, and 1t can be further accomplished by doing away with the
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special as well as summary court. Otherwise, we may revert to a
situation shown in Morris B. Brown v. U.S., No. 50362, decided Octo-
ber 8, 1958, by the U.S. Court of Claims, volume 143, page 605.
In that case, the plaintiff, Morris Brown, had been commissioned
in 1942 as an army captain. He underwent the necessary physical
examinations in connection with his commission and was found normal
in all respects. He was on active duty from September 8, 1942, to
December 1944. He was detailed as regular defense counsel to a gen-
eral court-martial convened in Paris. He was not a lawyer, had no
training or experience in the law, and had never served as trial judge
advocate or defense counsel before a court-martial prior to that time.

Outside of two periods of hospitalization in December, he served as
the active defense counsel in 50 or more cases tried from November 6
to December 26, 1944, representing Army personnel charged with
major offenses including capital crimes, black market dealing, larceny,
rape, desertion, sodomy, striking an officer, and other crimes. Heavy
sentences were being passed as a matter of policy, and three or four of
his defendants received sentences of imprisonment for 99 years.

The officer who prosecuted most of the cases, in which Brown acted
as defense counsel, was a former district attorney. In all cases Brown’s
opponents were experienced lawyers as were many members of the
court-martial. Brown had three and sometimes four assistants to
help him in the preparation of the cases for trial but none of these
assistants were lawyers or trained in the law in any degree. Besides
the heavy sentences meted out to those he “defended,” Brown wound
up being retired for bronchitis and psychoneurosis.

Senator Kearine. How does a thing like that happen with a man
entirely untrained in the law placed in a position like that ?

Mr. Pasron. That was prior to the enactment of the Code of Uni-
form Military Justice.

Senator KeaTing. Weren’t there trained lawyers in the command
there ?

Mr. Paston. There certainly were, because as the decision of the
U.S. Court of Claims points out they took the trained lawyers that
they had, one of them an ex-district attorney, but used him for prosecu-
tion, and used other lawyers as members of the court. They used
Brown and his assistants, all nonlawyers, to represent defendants.
Brown served as “defense” counsel in addition to his other duties
as a transportation officer.

No wonder he wound up in a psychoneurotic condition after some
of his people were sent up for 99 years.

Senator Kearing. How did this case arise, what was the nature of
this case against the United States?

Mr. Paston. Brown sought to be retired and his retirement was
denied because a psychiatrist had said that in his opinion Brown had
this condition before he went on active duty.

Senator Keating. This was a review of that finding ?

Mr, Paston. That is right.

Witnesses testified that he was in good condition mentally, physi-
cally, and otherwise, when he entered active duty and that this con-
dition developed as a result of this experience he had in the Army.
The Court of Claims wound up with these facts as findings that I
just read, and directed that he be retired.
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That condition, I don’t think can exist today in view of the Uniform
Code of Military Justice.

I think that is the best argument against a proposal I heard re-
cently by somebody to do away with the Uniform Code of Military
Justice.

When my committee met recently in New York, your assistant coun-
sel, Robinson Everett, Esq., was present. He impressed us with his
ability and courtesy and we were glad to learn that your great en-
deavor to improve the administration of military justice parallels our
studies in this subject. When you sent us your invitation to testify
before you, we not only appreciated the opportunity, but our presi-
dent, Mr. Bensel, gave us his full support.

We find no fault with any of the proposals submitted by the armed
gervices and the U.S. Court of Military Appeals. We are convinced
that all have one objective which is to determine how to improve the
administration of military justice, enhance discipline, and at the same
time safeguard the fundamental rights of every accused.

All of us may have different methods which we believe will secure
the same objectives and, in the final analysis, the decision as to the
proper methods must be determined by the wisdom of your committee
and the Congress. We cannot help but pay our tribute to General
Decker, the Army Judge Advocate General, who has demonstrated
his dedication to the same objective.

In the course of our study over the years whenever we needed any
data or statistics we would write to the Judge Advocate General of
the Army and we always were accorded a courteous, proper, and com-
plete answer.

We find no fault with the statement that the armed service should
rid themselves of unworthy persons, but we do find fault with any
proposal to brand a man for life with the stigma of a discharge under
other than honorable conditions, unless such person is given an op-
portunity, if he is available, to disprove the charges before a court or
board, with the assistance of counsel and witnesses. :

Many States have statutes providing for severe punishment of habit-
ual offenders. Thus, in New York, a fourth felony offender is sen-
tenced to a minimum of 15 years to a maximum of life imprison-
ment. Nevertheless, the U.S. Supreme Court, less than 2 weeks ago,
on February 19, 1962, in Chewning v. Cunningham, held that a trial
under a State’s recidivist statute for being an habitual eriminal is
such a serious one that the rules for appointment of counsel in other
types of criminal trials apply.

We cite that in view of the proposal by some persons that one who
has committed several offenses in the Army should be thrown out
administratively without a hearing, without a trial, et cetera.

Major Nordlicht, I hope, will be able to add something to what I
have said or omitted, and if you will permit him to make a statement,
at the conclusion of which, he and I will endeavor to do our best to
answer any questions the committee may have.

Senator Ervin. We will be delighted to hear Major Nordlicht now.

Mr. Nororicar. I believe Colonel Paston has adequately and well
covered the study of our committee. As he stated we have been de-
voting ourselves to the proposed changes in the Code of Military
Justice. We have not as yet completed our studies, re administrative
discharges.
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It may be conceded that it is administratively proper to issue ad-
ministrative discharges in certain cases, such as those who have been
AWOL for prolonged periods of time or conviction of a felony in
a civilian court or crimes of a similar nature.

However, it is our firm belief and feeling that in any case where
an individual who is confronted with a serious charge which would
seriously affect his future career that he should be given the oppor-
tunity of confronting his accusers or witnesses and the absolute right,
not a privilege, but an absolute right to cross-examine these individ-
uals and not be conclusively found by written statements that may be
presented against him.

I guess that about covers the matters that I would like to add to
Colonel Paston’s statement.

(The letter and reports previously referred to follow:)

New YOrK CoUNTY LAWYERS ASSOCIATION, NEw YORK, N.Y.,
DecEMBER 10, 1958

CONFERENCE ON MILITARY JUSTICE, 3—6 P.M.

Conferees
I

Representing the Judge Advocate General of the Army: Col. Marion Smoak,
Chief, Legislative Branch, Military Affairs Division.

Representing the Judge Advocate General of the Navy : Capt. George A. Sullivan,
district legal officer, 3d Naval District, New York.

Representing the Judge Advocate General of the Air Corps: Col. George K.
Hughel, Chief, Legislative Division. :

Representing the General Counsel of the Treasury : Hon. Arthur C. Rosenwasser,
Chief of Courts Section, Coast Guard Legal Division.

Representing the Chief Judge, U.S. Court of Military Appeals: Hon. Alfred
C. Proulx, chief clerk, U.S. Court of Military Appeals.

I

Col. Alfred C. Bowman, staff judge advocate, Headquarters, 1st U.S. Army.

Col. Arthur Levitt, commanding officer, 1568th Army Judge Advocate Training
Center.

Capt. Frederick W. Read, Jr., commanding officer, Naval Reserve Law Company

—3.
Col. Noah L. Lord, staff judge advocate, Headquarters, 1st region, U.S. Air
Defense Command.
Lt. Col. William J. Rooney, assistant judge advocate, New York Army National
Guard.
I

Judge Arthur H. Schwartz, president, New York County Lawyers Association.
Robyn Dare, Esq., executive director, New York County Lawyers Association.
Knowlton Durham, Bsq., chairman, Committee on Military Justice, New York

State Bar Association.

The members of the Committee on Military Justice, New York County
Lawyers Association: Col. D. George Paston, chairman; Emile Zola Berman;
John Cye Cheasty; Sheldon Cohen; Thomas G. Corvan; James E. Foley; Joseph
Henig; Earle Q. Xullman; Irving J. Kurz; Lawrence G. Marshall; David
Romanoff ; and Charles G. Stevenson.

AGENDA A

(¢) The services are experiencing great difficulty in obtaining and retaining
an adequate number of qualified lawyers because of the low pay compared to
income of lawyers in civilian life. '

(b) Physicians in the services have received a pay increase.

(c) Should the Congress enact legislation to raise the pay of lawyers in
the services as an inducement to qualified lawyers to join and remain in the
Services?
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AGENDA B

(@) The Judge Advocate General School, U.S. Army, Charlottesville, Va,,
conducts a worthy graduate course in law.

(b) As a further incentive, should the Congress enact legislation to authorize
the school commandant to award a degree and credits to those who successfully
complete the course, thereby adding to the professional standard of lawyers
serving in the Judge Advocate General Corps, creating greater interest by lawyers
to serve as such on active duty?

AGENDA C

(a) The U.8. Court of Military Appeals, in its decisions, has equated the law
officer of courts-martial to a Federal judge.

() To enhance his prestige and to increase the efficiency of lawyers to per-
form that function, should the Congress enact legislation exempting such law
officers from other military duties?

AGENDA D

(@) Thousands of accused are sentenced to dishonorable discharge, forfeiture
of all pay and allowances due and to become due, and to serve a stated term
of prison confinement.

(b) After forfeiting their pay and having served their prison confinement,
it is presumed that they have paid their debt to society. But the dishonorable
discharge remains on their records as a lifetime bloc which interferes seriously
with their rehabilitation and their efforts to become worthwhile members of
their respective communities.

(e) Should the Congress enact legislation changing the dishonorable discharge
to an administrative discharge of individuals who have served a decreed prison
confinement?

AGENDA E

The Defense Department agrees that the following proposals should be enacted
by the Congress :

Purpose

To eliminate procedural difficulties and delays under the Uniform code of
Military Justice, to attain more prompt and efficient administration of military
justice, thereby benefiting the Government and the individual.

Cost

Enactment of the following proposals will effect economies in utilization of
manpower and not increase the budgeting requests of the Department of Defense.

The principal features of the proposed legislation

1. Single-officer courts.—Based on rule 23 of the Federal Rules of Criminal
Procedure an accused may request and, if the convening authority consents,
be tried before a single officer duly certified as having the same basic qualifi-
cations of a law officer (art. 26-a). Such procedure will safeguard the rights
of the individual and reduce time and manpower now expended by multimember
special courts-martial.

2. Records of trial—At present, the use of a summarized record of trial is
permitted in trials by special courts-martial when the accused is acquitted
of all charges and specifications or when the sentence does not extend to a
bad-conduct discharge. All records of trial by general courts-martial are
verbatim complete, even though the sentence is one which, if adjudged by a
special court-martial, could be summarized. The proposed bill would provide
for a complete verbatim record in only those cases in which the sentence adjudged
includes a bad-conduct discharge or is more than that which could be adjudged
by a special court-martial. All other records of trial would contain such
matter as may be required by regulations prescribed by the President.

3. Review of records of trial~—The present law requires all general court-
martial cases to be forwarded to the Judge Advocate General even though the
sentence of the court is such that, if adjudged by a special court-martial, the
record of the special court-martial would not have been so forwarded. The
proposed bill provides that general court-martial cases in which the sentence as
approved does not include a bad-conduct discharge or does not exceed a sentence
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that could have been adjudged by a special court-martial shall be transmitted and
disposed of in the same manner as similar special court-martial cases.

The present law requires that all sentences extending to a punitive discharge
or confinement for 1 year or more be reviewed by a board of review. The pro-
posed legislation provides that cases now required to be reviewed by a board of
review only because the sentence includes a punitive discharge or confinement
for 1 year or more will be examined in the office of the Judge Advocate General
in accordance with article 69, rather than by a board of review, if the accused
pleaded guilty and if he stated in writing that he does not desire review by
board of review. The enactment of this provision would materially lessen the
number of cases which need to be reviewed by boards of review thereby diminish-
ing the overall time required to process court-martial cases. As this procedure
upon review would be employed only in those cases where the accused has pleaded
guilty, it is believed that his substantial rights will not be prejudiced thereby.

The present law requires the Judge Advocate General to refer article 69 cases
to a board of review for corrective action when he finds all or part of the findings
or sentence incorrect in law or fact. In a great many cases, the irregularities
concerned involve matters well settled in the law, and in those cases the board
of review’s action amounts to no more than the application of those well-settled
principles, resulting in an unpecessary burden on the boards of review and unduly
increases the time required to process court-martial cases. To eliminate this
unnecessary reference to a board of review, the proposed legislation authorizes
the Judge Advocate General to correct the irregularity or injustice, vesting in
him the same powers and authority with respect to those cases that a board of
review has, It will be noted that the Judge Advocate General remains authorized
to refer any article 69 case to a board of review in his discretion, and it is required
that any finding or sentence incorrect in law or in fact be corrected either by a
board of review or by the Judge Advocate General.

4. Powers of the Judge Advocate General—The proposed legslation authorizes
the Judge Advocate General to dismiss the charges when the court of military
appeals or the board of review orders a rehearing which the Judge Advocate
General finds impracticable. It is believed that the Judge Advocate General is,
in many cases, in the best position to dismiss the charges himself or to deter-
mine whether or not a rehearing is impracticable. Further, the administrative
necessity of forwarding the record to the convening authority would, in many
cases, be eliminated.

5. Brecution of sentences.—Currently about 407 -days elapse between the date
an accused is tried by court-martial and the date his sentence is ordered
executed after review by the U.S. Court of Military Appeals. As a result, many
prisoners complete confinement before their cases have been completely re-
viewed. Further, since an unsentenced prisoner is not subject to the same treat-
ment as a sentenced prisoner, the administration of confinement facilities is un-
duly complicated. In some instances, delays in completion of the required re-
view have led to complex administrative problems and loss of morale. Conse-
quently, the proposed legislation provides that a convening authority may order
executed all portions of a sentence except that portion involving dismissal, dis-
honorable, or bad-conduct discharge, or affecting a general or flag officer, thus
eliminating the differences between sentenced and unsentenced prisomers. No
sentence extending to death may be executed until approved by the President,
although the proposed legislation will remove an anomalous result under the
present code by providing that an accused sentenced to death forfeits all pay
and allowance, and that the forfeiture may be made effective on the date the
sentence is approved by the convening authority.

6. New trial—To better protect the rights of an accused, the proposed legis-
lation extends the time within which an accused may petition for a new trial
to 2 years from the date the convening authority approves the sentence. Fur-
ther, the board of review, the U.S. Court of Military Appeals, and the Judge
Advocate General would be permitted to grant more comprehensive relief than
is now possible.

7. Votings and rulings—It is anomalous to allow the lay members of a court-
martial to overrule the law officer on a question which is purely an issue of law.
The proposed bill provides that a law officer shall rule with finality upon a
motion for a finding of not guilty.

8. Pumitive articles—The present code does not provide specific statutory au-
thority for the prosecution of bad-check offenses. The proposed legislation adds
an additional punitive article which contains provisions similar to the bad-
check statutes of the District of Columbia and the State of Missouri, including
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a provision that a failure to pay the holder of a bad check the amount due
within 5 days shall be prima facie evidence of an intent to defraud. One of
the difficulties arising under existing law is the necessity to prosecute bad-check
offenses under one of three separate articles (121, 133, or 184), none of which
may be considered as a bad-check statute. Because of technical difficulties
that arise as a result of the unfortunate pleading of the wrong article, an
obviously guilty person sometimes escapes punishment. There are many diffi-
culties inherent in obtaining a conviction of an accused for a bad-check offense
without proof of specific intent. Because of this, the proposed legislation is de-
sirable to provide specific statutory authority for the prosecution of bad-check
offenses.

9. Nonjudicial punishment—Good military discipline requires that a com-
manding officer be given greater authority in imposing nonjudicial punishment.
Consequently, the proposed legislation provides that a commanding officer in a
grade of major or lieutenant commander or above may confine an enlisted mem-
ber of his command for a period of not more than 7 days, or impose a forfeiture
of one-half of 1 month’s pay. Under article 15, officers may be punished for
minor offenses, such as traffic violations, by imposition of forfeitures, and they
_are thereafter not handicapped professionally by a trial by court-martial. How-
ever, in order to achieve an effective monetary punishment for enlisted members
in similar cases, it is necessary to resort to a trial by court-martial, resulting
in a permanent black mark on the enlisted member’s record in the form of a
conviction by court-martial. The change contemplated by the proposed legisla-
tion would permit prompt and effective disposition -of such minor offenses. In
addition, a commanding officer exercising general court-martial jurisdiction may
impose on an officer or warrant officer of his command forfeiture of one-half of
his pay for 2 months, instead of 1 month as now provided in the code. The 1-
month limitation has proved unsatisfactory to commanders in the field and is
not cured by the fac